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The Present Administration and International Justice 


NSE petit placidam sub libertate 

quietem, the motto of the Common- 
wealth of Massachusetts, expresses the 
dominant sentiment of a large part of 
the world’s population. Only by power- 
ful armaments is the unruffled peace of 
free institutions to be maintained. That 
sentiment may be expressed by the para- 
doxical but significant phrase the peace 
of the sword. It recalls the age of 
private war, when the military prowess 
of the feudal lord was the only guar- 
antee of the security of his tenants — 
the age which preceded the establish- 
ment of the King’s peace and the sub- 
stitution of the strong arm of the law 
for the sharp edge of the sword. Private 
war of individuals has disappeared, 
private war of nations survives as a 
singular anachronism, for all war is 
private war, and there can be no such 
thing as war where courts possess other 
means than wager of battle for settling 
disputes. Every civilized state has 
passed the age of baronial license and 
substituted the peace of the law for 
the peace of the sword. The peace of 
the law is a fair goal, whether the 
peace of the state,in the terminology 
of modern indictments, or the peace of 
nations, yet there may be some insin- 
cerity in this use of the word peace, for 
there can be no peace between those who 
keep and those who break the law, and 
we have grown, in our modern life, to 
think of the law not so much as a means 


of protection against the oppressor as a 
mode of exacting restitution from the 
wrongdoer. There is an element of 
chicanery in the assertion that the 
powerful nations sincerely desire peace 
with the weaker, for they desire above 
everything the preservation of their 
national rights at whatever cost to 
those who infringe them. The weaker 
nations may with greater sincerity plead 
for the peace of nations, as it is they 
which have most to fear the coercion of 
the powerful nations. The King’s peace, 
however, was a broad term, signifying 
vindication of the rights both of the 
strong and of the weak, and the peace of 
nations means nothing more nor less 
than the security of national rights, both 
of the weak and of the powerful. The 
movement aiming at international con- 
ciliation and the expansion of inter- 
national law ought therefore not to be 
regarded as essentially a peace move- 
ment, though peace may be one of its 
fruits, but as a movement seeking the 
security of effective administration of 
international justice. Instead of the 
peace of the sword or the peace of sen- 
timentalism it strives above all for the 
security of justice, the peace not of the 
King but of that obscure abstraction 
the international sovereign. 

Dr. Lyman Abbott at the recent 
Mohonk Lake conference supported this 
idea of peace maintained at the point 
of the sword, saying: “There are two 
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ways of promoting peace — one by mak- 
ing our nation so weak that it cannot 
fight, the other by making it so strong 
that it need not fight.’”’” The futility of 
this ‘‘panacea,’”’ as it was well termed, 
has been exposed by Mr. Carnegie. As 
Mr. Carnegie says, we are a peaceful 
nation, and have been one so long that 
we have not an enemy in the world of 
whose attacking us there is any likeli- 
hood; if we were attacked no nation or 
conceivable combination could entertain 
the hope of successful invasion, in view 
of the defensive strength of our stand- 
ing army and militia. But to this it 
should be added that it is the moral 
position of the United States, the 
strength of its record written on the 
pages of the history of enlightened 
civilization, and not its military de- 
fenses, which affords the most certain 
guaranty of its future peace. And Mr. 
Carnegie took pains to assert that the 
true panacea for ending war lies in the 
growing belief in the brotherhood of 
man. 

Are we, in the light of recent events, 
drawing nearer to this goal of a human- 
ity more closely united by the sentiment 
of solidarity and sense of international 
justice? This question is to be con- 
sidered with respect to the course of 
Mr. Wilson’s new Administration and 
other significant developments of the 
past few weeks. 

The first serious difficulty in our 
foreign relations affording the present 
Administration an opportunity for 
friendly offices arose in the dispute with 
Japan concerning the anti-alien legisla- 
tion of California. The Administration, 
too young to have studied our relations 
with Asiatic nations and to have formu- 
lated a policy in regard to them, found 
itself suddenly confronted by a situation 
which had to be promptly met and as to 
which the plea that time be taken for 


deliberation could not prevail. This 
situation may be described as that 
resulting from the exercise by California, 
following the example of other states, of a 
power closely related to the treaty. 
making power of the United States. 

In De Geofroy v. Riggs, 133 U.S. 258, 
the Supreme Court said: — 

That the treaty power of the United States 
extends to all proper subjects of negotiation 
between our government and the government of 
other nations is clear. It is also clear that the 
protection which should be afforded to the citi- 
zens of one country owning property in another, 
and the manner in which that property may be 
transferred, devised, or inherited, are fitting 
subjects for such negotiations and of regulation 
by mutual stipulations between the two coun- 
tries. As commercial intercourse increases be- 
tween different countries the residence of citizens 
of one country within the territory of the other 
naturally follows, and the removal of their dis- 
ability from alienage to hold, transfer, and 
inherit property in such cases tends to promote 
amicable relations. Such removal has been 
within the present century the frequent subject 
of treaty arrangement. 


The rights of aliens thus being an 
appropriate subject for formulation by 
treaty, and also being a subject as to 
which the pride of foreign nations is 
sensitive and which therefore it would 
be politic to leave wholly to federal 
negotiation with foreign governments, 
a wise Administration would use every 
means to dissuade the states from pass- 
ing laws in any way abridging the rights 
of aliens, even though such laws may 
not definitely set at defiance existing 
treaties. The mere fact that our treaty 
with Japan is silent on the subject of 
acquisition by aliens of farming lands in 
this country, while it would seem to 
offer no legal barrier to the passage of a 
drastic state law prohibiting alien owner- 
ship of agricultural lands, nevertheless 
does not afford any moral justification 
for legislation obnoxious to sister nation 
and embarrassing to our Department 
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of State. That our states should feel 
free to deal with matters not expressly 
covered by treaties, yet to be amicably 
settled only through the usual diplo- 
matic channels, is in the highest degree 
impolitic, even though the states are not 
exceeding their constitutional powers. 
Moreover, apart from considerations 
of policy, the United States owes cer- 
tain obligations to the immigrant whom 
its laws do not exclude from this coun- 
try, and to the nation from which he 
comes. The admitted alien, once he has 
settled in this country — and the right 
of immigration implies the right to 
acquire a permanent residence —is a 
member of our community and under the 
protection of its laws, and is not the less 
responsible to the community of which 
he is a part for the fulfillment of certain 
duties because the law regards him as 
still an alien. His obligation to obey 
the laws of the United States arises as 
soon as heenters the country. While it 
may not be true that naturalization, un- 
der the existing state of the law, affects 
solely his political status and not his 
civil rights, that would seem to be the 
ideal meaning of naturalization. There 
are reasons why an alien should not be 
compelled to expatriate himself or to 
render himself liable to military service 
uatil he chooses to alter his political 
status, and why he should not become 
eligible for the franchise as soon as he 
enters the country, but there are no 
reasons why he should immediately not 
acquire purely civil rights and _liabili- 
ties in accordance with a wider applica- 
tion of the principle of equal protection 
of the laws than was made in the San 
Francisco laundry case.!. While he re- 
sides in the country he is a natural 
citizen, even though under political dis- 
ability, and the fuller citizenship which 





1 Vick Wo v. Hopkins, 118 U. S. 356. 


The Administration and International Justice 





291 


in course of time he may acquire by 
naturalization, while it may confer 
a new political status, ought not to 
confer a new civil status. The mere 
fact that an alien is admitted to the 
country ought to carry with it the 
recognition of his right to the usual 
incidents of residence, including the 
rights to acquire and possess real and 
personal property. If for any reason 
there is need of withholding these rights, 
he is not the type of alien who should 
have been admitted, and the remedy 
should be found in a change of the immi- 
gration laws. If the naturalization laws 
exclude from naturalization certain aliens 
whom the immigration laws deem eligible 
for residence in this country, there is an 
injustice founded on inconsistency, and 
surely no ground is afforded for the 
argument that the rights of the alien 
ineligible for naturalization should be 
curtailed. Morally the admitted alien 
is equally entitled to certain primary 
rights, whether he is eligible for naturali- 
zation or not, for his eligibility for 
naturalization does not affect those 
rights but is a right of a different kind. 

The question of the equity of our 
naturalization laws is involved in the 
dispute with Japan, notwithstanding the 
effort to keep it in the background. We 
still have an antiquated naturalization 
law which is likely to lead to much 
dissension in future with Asiatic coun- 
tries. The decision of the Supreme 
Court holding a Hindu eligible for 
naturalization, within the clause “free 
white persons,” is a step in the right 
direction of liberalizing the law, but 
has already created a new problem, that 
of Hindu immigration, for this Govern- 
ment. We do not desire a stream of 
Asiatic immigration to this country, but 
it is possible for us to impose restric- 
tions on immigration without wounding 
the sensibilities of Asiatic countries, by 
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representations that the United States 
does not desire a more rapid influx of 
population than we could hope to assimi- 
late successfully. Such restrictions could 
take the form of an educational or prop- 
erty qualification, of a test of familiarity 
with our language and institutions, or of 
an age or other requirement, and our 
immigration laws could without great 
difficulty be remodeled in such a way as 
not to afford Japan or any other power 
reasonable ground for complaint. The 
way to exclude Asiatics is by making 
the immigration laws more stringent, 
and not by maintaining a rigid naturali- 
zation law and discriminating against 
aliens ineligible for naturalization. 
Admiral Mahan, in a recent letter 
to the London Times, says: ‘There 
cannot, of course, be naturalization 


without immigration, while immigration 
without the concession of naturaliza- 
tion, though conceivable and possible, 


is contrary to the genius of American 
institutions, which as a general proposi- 
tion do not favor inhabitancy without 
the right of citizenship.”’ 

Everything cannot be changed at 
once, and a system in harmony with ideal 
justice can only gradually be achieved. 
The most prudent course to adopt, in 
the Japanese difficulty, would perhaps 
be to leave the iniquity of the naturali- 
zation law to correct itself in course of 
time, either by actual amendment or 
liberalizing judicial construction, and 
to wait until the opportunity is ripe for 
the negotiation of a new treaty with 
Japan, conceding to all Japanese here- 
after admitted to this country the same 
rights as those enjoyed by aliens of 
any other nation. International 
comity calls for a provision no less 
liberal, and even a far-sighted selfish- 
ness would demand it, because the 
United States needs on the part of 
Japan a hospitable attitude toward 
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American capital and commercial under- 
takings in that country. If a new 
treaty of this kind were ever negotiated 
the question would be squarely pre- 
sented to Congress whether the immi- 
gration laws should not be revised to 
provide for a reasonable and just restric- 
tion on Asiatic immigration. 

Under the actual circumstances we 
do not see how President Wilson and his 
Secretary of State could have done more 
than they have done to maintain good 
feeling between the two countries. The 
President made it entirely plain that 
the Administration would deeply regret 
the passage of the Webb law even though 
the treaty were not violated, and thought 
such législation most inexpedient even 
if its validity could not be questioned. 
The occasion was not an opportune one 
for proposing that a more liberal treaty 
be negotiated if possible or that a revi- 
sion of the immigration and naturali- 
zation laws be urged upon the attention 
of Congress. Japan thinks that the 
United States ought to challenge the 
Webb law in its own courts, instead of 
leaving the initiation of a test case to 
Japan, but our Government, for obvious 
reasons, could not seriously consider such 
a proposal. The only ground on which 
the validity of the law could be con- 
tested would be that of violation of the 
treaty, and the Government would stul- 
tify itself by taking up so extremely 
dubious a position. The course pur- 
sued a few years ago with reference to 
the school question, when the federal 
Government did bring a test case, would 
not be available because in this instance 
the nation cannot logically appear as 
the complainant. Even if the President 
had wished to do more than he did to 
appease the pride of Japan, there was 
nothing more for him to do. 

The California anti-alien law be- 
speaks a short-sighted nationalism which 
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does not look beyond our own borders 
in seeking that on which the welfare of 
a nation rests, and makes the mistake of 
over-emphasizing the need of protecting 
our domestic labor from a competition 
which, kept within bounds, could not fail 
to be wholesome. The most regrettable 
feature of the affair is the appearance 
of participation, on the part of the 
Government, in a policy which subordi- 
nates the interests of international good- 
will and of the economic efficiency of 
our own population to the supposed 
interests of domestic labor. There would 
be less ground for such a suspicion of 


implication in this mistaken policy 


adopted by the great state of Califor- 
nia, were it not for the many utterances 
of the President on the need of securing 
by tariff reductions healthful foreign 
competition for the development of our 
own industrial efficiency, utterances in 
which privileged wealth receives much 


attention, but in which no reference is 
made to the paternalistic protection 
afforded to American workmen by re- 
strictions on the entrance of foreign 
labor into domestic markets. The Secre- 
tary of State in the past has at times 
shown himself an overzealous partisan 
of labor. The party now in power is 
predisposed to err by leaning as much 
to one side as the opposite party did 
to the other. ‘Dollar diplomacy” has 
received a rebuff from the present Ad- 
ministration through the withdrawal 
from the six-Power Chinese loan, but Full 
Dinner Pail diplomacy offers quite as 
serious a menace to the peace of the 
world as Dollar diplomacy, for com- 
mercial greed is equally active in the 
promotion of discord, whether it seeks 
undue advantage for American capital 
or for American labor. 

While an accusation of this kind 
against the Administration is easily 
brought and easily believed to be true, 
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it illustrates the natural tendency to 
give free play to processes of mental 
association, identifying with the motive 
of a certain act all the temperamental 
defects with which the person accused is 
known to be affected, and to connect 
with his intention matters that may not 
have been in his mind at any time while 
it was being made up. A common-sense 
view of the matter would be that no 
ground whatever is afforded by the 
Japanese affair for the fear that weak- 
ness of a certain kind is to be antici- 
pated in the policy which the Adminis- 
tration will employ in adjusting delicate 
questions arising between this country 
and foreign powers. The Japanese inci- 
dent should not be allowed to prejudice 
a judgment on the wisdom of the foreign 
policy upon which the Administration 
is entering, and its record thus far seems 
to have been irreproachable so far as 
the Japanese question is concerned. 
The Japanese affair would probably 
not have been settled far differently 
by one of the preceding Republican 
administrations of Mr. Taft or Colonel 
Roosevelt, and certainly there has been 
nothing which can be construed as mak- 
ing a break in our traditional friendship 
for Japan. It is even possible that the 
Administration is stronger in this re- 
spect that its predecessor, and would 
not stand idly by if Congress were to do 
anything again needlessly offensive to 
Japan, like the Delagoa Bay resolution. 
To judge from the reported attitude of 
the President and his Secretary of State 
on the Panama Canal question alone, 
the Administration is less likely to 
offend than Congress in the settlement 
of controversies in which there is a sup- 
posed conflict between domestic policy 
and the rights of other nations. That 
the Administration in this respect is of 
somewhat different temper from its 
predecessor is evident from its prompt 
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recognition of the Chinese republic, a 
recognition that may be considered pre- 
mature, by its withdrawal from the 
Chinese loan on account of the condi- 
tions annexed to participation in it, and 
by Secretary Bryan’s striking proposal 
of a plan for peace. 

Were the Administration later to feel 
itself compelled to take a strong anti- 
Japanese attitude on the question of 
immigration or of naturalization, if such 
a question should be forced to the front, 
it would be yielding to influences at 
home which imperil a friendly under- 
standing with Japan, but we are reluc- 
tant to think that it would participate 
in such a movement except with great 
reluctance, as the result of conditions 
fixing upon it only a small share of the 
responsibility for such a course. Mr. 
Wilson and Mr. Bryan are friends of 
labor, but they are also friends of hu- 
manity, and that humanitarian idealism 
which loves the freedom of wide spaces 
is not likely to be content with the 
lesser to the exclusion of the greater 
good when there appears to be any con- 
flict between the interests of labor and 
those of humanity. To take the case 
of China, there can be no question that 
the action of the Administration in 
prematurely recognizing the Chinese 
republic and in withdrawing from the 
Chinese loan was inspired by a spirit 
of pure generosity and was absolutely 
disinterested. Such an action was the 
reductio ad absurdum of the McKinley- 
Hay idea of non-participation in a 
European protectorate of China based 
on the claims of indemnity for the Boxer 
rebellion, and of a progressive China 
awaking by commercial intercourse with 
the rest of the world to a sense of the 
rights of foreign nations. Our impetu- 
ous eagerness to display our friendship 
for China has placed us in a position in 
which we can be of slight assistance to 


her in lightening the load of the Boxer 
indemnity and in developing her com- 
merce by financing her railways by a 
method as little burdensome to her as 
possible. If the republic is not to be 
permanent our faith is misplaced and 
we are in a position to lose far more 
than we could ever gain. This faith is 
purely a matter of idealism, and reveals 
the absence of any calculating foresight 
— it in no way masks a design to secure 
any kind of concession from China. The 
repeal of the Chinese exclusion act would 
be a necessary consequence of that faith 
carried to a logical extreme. It is not 
to be supposed that the Government was 
thinking of the Chinese exclusion act 
as a possible source of future diplomatic 
friction and desingenuously playing the 
part of the wolf in sheep’s clothing. 
Such a view is too fanciful to take seri- 
ously. That the temper of the present 
Administration is to be gauged by this 
visionary course with regard to China is 
evident. It shows what must be the 
real attitude of the Administration to- 
ward Japan or any other Asiatic coun- 
try. Whatever differences may arise 
between the Administration and foreign 
nations, it is hard, in the light of these 
facts, to suppose that they will be due 
to any over-assertion of our own selfish 
interests, they are more likely to be due 
to forces with which the Administration 
may not be able to cope successfully, 
as in the instances of Japan, the Panama 
Canal, and Mexico. 

The Secretary of State is thus able, 
with complete good faith, to propose 
to the Powers that they enter into an 
arrangement designed to secure the 
peace of the world. The plan outlined 
contemplates the agreement to arbi- 
trate all controversies, not even except- 
ing those involving national honor and 
vital interests. That the time is not 
ripe for such a proposal, however desir- 
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able it may be that the principle be 
adopted, goes without saying. It is a 
visionary project. The fact that there 
will be some controversies which one 
of the parties will hold not to be arbi- 
trable is, however, recognized. How such 
a decision can be reached by a party 
which has pledged itself to arbitrate all 
disputes is not explained, and the plan 
could be strengthened by giving it more 
logical consistency. The Commission of 
Inquiry idea, taken from The Hague 
conventions, is not a new one, and it 
has received strong indorsement. In 
the Dogger Bank case, arising from the 
seizure by Russia of British ships in the 
Russo-Japanese war, the Commission of 
Inquiry was the means of securing a 
prompt payment of indemnity without 
recourse to arbitration. Many disputes 
can be conceived of such a nature that 
after impartial investigation and report, 
restitution would voluntarily be ten- 
That Mr. 


dered by the party at fault. 
Bryan’s plan, for which the Adminis- 
tration stands sponsor, would tend to 
avert war is indisputable; that it would 
entirely prevent war is not to be sup- 


posed. There is more of the doctrinaire 
than of the practical statesman in the 
proposal of this scheme as a panacea 
for war, yet through this fact alone it 
may kindle a moral enthusiasm which 
asoberer project could not arouse. At all 
events it springs from a temperamental 


295 


tendency which justifies high expecta- 
tions of the future of the present 
Administration. 

Thus the Administration approaches 
the coming observance of the centenary 
at Ghent under favorable auspices, with 
a clean record. If the deeper signifi- 
cance of the occasion is appreciated, and 
the greater nations join in the celebra- 
tion not as an Anglo-American ob- 
servance solely but as a world event, 
only then will the Ghent celebration 
fully express the spirit of international 
justice which seems to animate the 
Administration, rather than the spirit 
of an exclusive Anglo-Saxon justice 
maintained by costly imperial arma- 
ments in derogation of the rights of other 
countries. If all the nations are to 
co-operate for the maintenance of world 
peace, the relative size of their arma- 
ments is an insignificant consideration, 
for their peace must be the peace of 
the law, not the peace of the sword. 
If the Anglo-American side of the cele- 
bration is not given undue prominence 
the nations will be the better able to 
prepare themselves for earnest, equal 
co-operation in the labors of the third 
Hague Conference, and more may 
be accomplished if the Ghent cele- 
bration leaves pleasant memories in 
the minds of all the nations, great and 
small, on which it depends for its 
success. 
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A Sixteenth Century Jury 


By Ezra RIPLEY THAYER 


DEAN OF HARVARD LAW SCHOOL 


NE night in May, 1546, at ten 
o’clock, John Boldy returned to 
his house in Spaxton. History does not 
say how he had passed the evening, but 
it is of record that he was minded to go 


- to bed “without any candle light or any 


other lyght.’’ And when he “‘felt with his 
hand one lying uppon the same bed”’ it is 
not surprising that he was ‘‘astoned”’ 
and ‘‘abasshed,” for his nocturnal visitor 
had seen fit to lock the house door on 
the inside before making himself so 
much at home. So Boldy ‘went forthe 
secretly out of his house ageyn for com- 
pany” and brought back Simon Logg 
the tithing man and other neighbors 
with him. 

The sleeping occupant of Boldy’s bed 
then turned out to be John Wynscott 
of the nearby village of Enmore, whom 
they forthwith awaked ‘‘and examyned 
hym of his comyng thether, whereunto 
the seid John Wynscott made little 
answer in effect.”” Presently Boldy an- 
nounced that a purse containing 20 
shillings, two silver rings, and a signet, 
was missing from his chest, and sus- 
picion naturally fell on Wynscott. So 
he was arrested and removed to another 
house, and the constable of the hundred 
was sent for. That official had regard 
for his night’s sleep, and made haste so 
deliberately that it was seven o'clock 
the next morning before he put in an 
appearance. Inthe meantime Wynscott 
had been taking thought for himself. 
He began by soliciting ‘“‘one Anthony 
Frenche to convey away certen money 
from hym, who refused that to doo, 
declaryng that if he shuld convey away 


any of the same money from hym that 
then therby he shuld be in as evyll case 
as the seid Wynscott was.” But 
Frenche’s scruples spent themselves in 
this refusal, and neither moved him to 
inform on Wynscott nor to decline the 
office of emissary to Walter Credelond, 
whom Wynscott next desired to see, 
“The said Credelond beyng then in his 
bedd about two of the clok of the seyd 
nyght dyd,” unlike the constable, forth- 
with “ryse out of his bedd and cam to 
the seid Wynscott and there communed 
with him secretly bytwene them two, 
but wherof their comunycacon was’ the 
captors could not tell. 

In due time came the constable and 
began proceedings by searching Wyn- 
scott. The search disclosed but 2s. 
3d., ‘“‘wheruppon they that had kept 
hym all the nyght before perceivyng 
that he had ben oftentymys that same 
nyght resortyng about certen peaces of 
tymber whiche dyd lye in the same 
house wher he was kept that nyght past 
mystrustyd and supposed that he had 
hyd the same purse and money with the 
other thynges in the same purse con- 
teyned amonges the seid tymber and so 
they declared to the seid counstable, 
whereuppon they serched the seid peces 
of tymber and their found the seid 
purse and the seid 2 rynges and the seid 
sygnett therin conteyned but their was 
no money in the purse.” 

The constable now had something to 
work on, and before long he had secured 
from the culprit a confession that he 
had hidden the purse and had handed 
the missing money to Credelond. But 
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Credelond was of less pliant material, 
and his persistent denial remained an 
obstacle to official progress. So the con- 
stable, firm in his purpose “to fynd 
some mean that the seid Boldey mought 
be restored to his money ageyn,”’ turned 
his attention once more to Wynscott, and 
intimated that the latter would do well 
to help him “‘to that entent that their 
mought ensewe from thensforth the less 
trouble.’ This hint, upon the sincerity 
of which Wynscott soon had occasion to 
reflect, did its work; for presently ‘‘one 
of the seid Walter Credelond is frendes”’ 
produced the required sum and Boldy 
was paid. 

The whole matter was then laid 
before Mighell Mallett, Esquire, the 
local Justice of the Peace. This func- 
tionary summoned into his presence 
the constable, Frenche, and Credelond. 
The two former confirmed all that had 
been told of them; but Credelond re- 
mained obdurate and the Justice, re- 
ceiving no confession from him, in lieu 
thereof took a recognizance with sure- 
ties for his appearance before the next 
Assizes. 

This was the story which was told a 
few months later to the two justices of 
assize for the county of Somerset and a 
jury, upon Wynscott’s trial for burglary. 
It came from the lips of Boldy, John 
Bowe and John Leve, two of the neigh- 
bors, and ‘“‘Mayster Mallett,’”’ the Jus- 
tice of the Peace, who repeated to the 
jury all that had been told to him. 
No other witnesses seem to have been 
called for the Crown, and there were 
probably none at all for Wynscott. 
He was incompetent to testify him- 
self, as he would have been in Eng- 
land at any time down to 1898; and had 
he sought to call other witnesses on his 
behalf, his request might have been 
denied as summarily as was Sir Nicholas 
Throckmorton’s request for a like favor 


a year or two later on his trial for high 
treason.! Of course at this time he 
could have no counsel. 

In the face of this uncontradicted 
testimony the verdict was Not Guilty. 
This so disturbed the justices of assize, 
as an “evyll example’’ to others, that 
they forthwith brought the matter before 
the Court of Star Chamber for the 
punishment of the jurors — then a fam- 
iliar head of that court’s jurisdiction. 


1This was what took place at Throckmorton's 
trial: — 

“Throckmorton. I did see John Fitzwilliams here 
even now who can testify... I pray you, my 
lords, let him be called to depose in this matter 
what he can. 

‘Attorney [General]. I pray you, my lords, suffer 
him not to be sworn, neither to speak; we have 
nothing to do with him. 

“Throckmorton. Why should he not be suffered 
to tell truth? And why be ye not so well contented 
to hear truth for me, as untruth against me? 

“Hare [Master of the Rolls]. Who called you 
hither, Fitzwilliams, or commanded you to speak? 
You are a very busy officer. 

“Throckmorton. I called him, and do humbly 
desire that he may speak and be heard as well as 
Vaughan, or else I am not indifferently used; espe- 
cially seeing master Attorney doth so press this 
matter against me. 

*‘Southwell [Privy Councillor]. Go your ways, Fitz- 
williams, the court hath nothing to do with you; 
peradventure you would not be so ready in a good 
cause. js 

“Then John Fitzwilliams departed the court, 
and was not suffered to speak.”’ 


2 The Star Chamber assumed jurisdiction where 
the peace was threatened; and sometimes the 
theory was stretched a good way to sustain the 
jurisdiction. It is invoked, for example, in a mere 
controversy over a piece of land because of the 
‘“‘ragious and riotous demeanour”’ of the defendant. 
On finding his stepmother ‘‘at dyner within an 
honest man is house’ he ‘“‘sodenly plucked out his 
sworde havyng these wordes to her ‘ah thow step- 
dame by goddes blodde y care not though y thrust 
my swerde thorowe the.’’’ And he commented 
thus on the absence of his clerical half brother, 
who on seeing the defendant and his friends had 
“‘avoydid from ther presens before ther seid comyng 
yn at a backe syde of the seid house & so departid 
owte of ther daunger’’: ‘‘Where is that hore is 
sonne the prest, yf y hadde hym y wolde hew hym 
yn smale gobettes to sell hym at the market.” 
By reason of this conduct the oratrix suffered 
“suche drede & agonye that she was & hath byn 
syns yn perell of her body & lyeff and euer shall be 
the wors whyle she lyveth.’’ But if jurors were to 
be punished at all for wrong verdicts it was not 
much of a stretch for the court to claim jurisdiction 





























ee. 





= 





=== 


= 

















































298 The Green Bag 


Associations with Stuart tyranny have 
so indelibly stained the Star Chamber’s 
name that it is easy to forget its services 
inearlierdays. Astrong arm was needed 
to restore civil order after the Wars of 
the Roses, and for many years the Star 
Chamber did excellent work in curbing 
the turbulent nobles who were too power- 
ful for the ordinary courts — the Capu- 
lets and Montagues of the day, against 
whose retainers were aimed the stringent 
laws against the wearing of liveries. 
The reality of the evil which brought 
about these laws is often to be seen 
in the Star Chamber records; and the 
danger was not from secular offenders 
only. In Bath, for example, the scene 
of a fierce contest between the Prior and 
a local magnate, we are told that ‘‘the 
seid priour commonly rideth with xviii 
horses or thereaboute and his servauntes 
all in one lyverey or clothyng.’”’ The 
attempt to serve on this dignitary a sub- 
poena from the Star Chamber was met 
by the threat from two of his retainers 
that if the messenger ‘‘wolde serve eny 
wrytt upon the sayd Pryor, ther master, 
they wolde cutt off bothe his eyres.”’ 
And a century-old dispute between the 
Dean of Wells and the Abbot of Glas- 
tonbury brings out the retainers of each 
in war-like fashion, the Abbot’s men 
“araied in maner of warre, that is to 
say, with bowes billes and other 
wepyns . . . abidyng at the seid walle 
with their bowes bent & arowes in them 
redy to haue shot at the tenauntes”’ of 
the Dean, and the Dean’s followers 
“openly proclayming in the paroche 
churche of Wedmore aforesaid that if the 
tenauntes of the said abbot, callyng them 
chorles, breke downe the bank or stakes 
eny more they sholde be betyn & slayne 
and fryed in their own grese.”’ 


over such cases, for the miscarriage might well be 
due to corruption or intimidation by some great 
man. 









To this high court the jury which 
acquitted Wynscott was reported for 
discipline. The jurymen made a stout 
and shrewd defense. They knew Wyn. 
scott as one “accustomyd to be dronke 
and yet contynually taken for a true 
man,’’ and to them Boldy’s story ‘‘was 
but a feyned tale’’ contrived bewteen 
him and Frenche “to trowble the seid 
Wynscote for dyspleasure.’’ The Crown's 
whole case depended on Boldy and 
Frenche; and the jury knew that the 
very house with which Wynscott had 
just made so free had once been his own, 
and that ever since Boldy had ‘“‘goten the 
seid house of his handes’’ there had been 
“variance” between them. This led 
them to discredit Boldy’s testimony, 
French’s credibility was impaired by his 
tale of helping Wynscott at the first and 
concealing from the authorities the dam- 
aging facts which he later asserted, and 
by the contrast with his subsequent zeal 
for the prosecution. The jury thought 
that “yf the seyd Wynscott had desyred 
Frenche to convey the money from hym, 
Frenche wolde have made the seyd 
tythingmen and the resydue pryvey to 
yt immedyatly, so that the money 
myght have been found apon the seyd 
Wynscote.” The evidence of Bowe and 
Leve impressed them not at all, because 
“they could not by any reason haue 
knowledge of the same mattir onles 
they had byn present.’”’ These two wit- 
nesses ‘‘gave evydence precysely as of 
ther owne knowledge” to Wynscott’s 
opening the door with a counterfeit key, 
breaking open the chest, and abstract- 
ing the purse, and to Boldy’s return and 
discovery of the sleeping intruder, and 
how ‘‘abasshed’’ he was thereat. This 
much offended the jury, not only be- 
cause “yt aperyd by theyr owne evy- 
dence that nyether of them knew eny 
thyng in the seid matter untyll they 
were callyd by the seyd tythyngman,” 
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but furthermore, because even “‘yf they 
had ben present there, as they were not” 
they still “‘toke upon them more knolege 
then yt was possyble that they could 
have” in undertaking to describe Boldy’s 
mental state. Thetestimony of ‘‘Mayster 
Mallett’ likewise they ‘‘estemyd not to 
be of any efficacye” because he knew 
nothing except by the report of the 
neighbors, and ‘“‘the seyd neyghbors 
knew not the same but by Boldy’s 
report.’’ Wynscott’s confession was thus 
the merest hearsay, given by Mallett 
from the constable’s report; and the 
constable’s conduct discredited his story. 
The jury ‘‘could gyve no creditt therto, 
for that that the seyd constable was 
present at the assyse and gave not the 
evydence hymself, and also the seyd con- 
stable had told the seyd Segnence [one 
of the jury] a lyttle before the assisez 
that Wnyscote never confessed to hym 
the takyn of the seyd money, but he 
sayed he dyd threten to send hym to 
the gaole onles the money were de- 
lyveryd ageyn and also sayed yf it 
were restored then there schold be no 
ferther trouble aboute yt, and thereafter 
by thadvertisement of the seyd constable 
he sayed he wold gyve hym so moche 
money rather than suffer further trouble 
therin.”” The jury must have noticed, 
too, that this use of promises to extort 
a confession was acknowledged by the 
prosecution. What other meaning had 
the constable’s bland intimation to 
Wynscott that if he confessed ‘their 
mought ensewe from thensforth the 
lesse trouble therin?” 

Two of the jury, moreover, Geffrey 
Segnence and William Gover, were among 
the neighbors whom Boldy called in at 
the first. They had arrived on the spot 
as soon as Bowe, and much sooner than 
Leve, and since ‘‘they knewe of theyr 
owne knoledge as moch as all the resydue 
dyd,”” saving only Boldy himself, they 
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were not disposed to credit the evidence 
of others, “but leyned more to their 
owne knowlege.’’ These two ‘‘enformed 
the resydue of theyr seyd compeny of 
the jury of all the matterz,’’ and they 
had much to tell that was interesting. 
On their first coming they found Wyn- 
scott “‘slepyng apon the seyd Boldey’s 
bed, and then pulled him and styred 
him and with that he sate up, starynge 
aboute the house, and he was so dronke 
that they could not gett a redy answer in 
half an houre of hym’”’ (we begin to see 
why he “made little answer in effect’) 
“and then he axed of them where he 
was, and then they axed hym how he 
cam in to the seyd house, and he sayd 
with the key of the church howse of 
Enmer,” his own village. This was 
giving a pretty respectable character to 
the ‘“‘countfett key’? which he was 
charged with using so “‘burgularly,”’ and 
one wishes he knew more about Boldy’s 
lock and the lock of the Enmore ‘‘church 
house.”’ It was not until Wynscott at 
last found himself willing and able to 
go forth that Boldy suggested a search 
to see if he lacked anything; and when 
“wythin a lyttle whyle he sayd that he 
lackyd his purs, then the tythyngman 
and the compeny serched’”” Wynscott 
“and stryppyd hym, but they could 
fynd nothyng apon him.” ‘‘Wherapon 
they, consideryng the case they found 
hym in, and that they could not find 
anythyng apon hym at the seyd serche, 
and that the seyd Segnence and Gover 
knew the seyd Wynscote to be accus- 
tomed to be dronke and yet taken con- 
tynually as a true man, and that he dyd 
there remayne and slepe, they could not 
fynde in their conscyence that the seyd 
Wynscote had that money.” Rather 
they ‘‘thought in their conscyence that 
the matter was apon malyce, and 
therapon dyd acquyte the seyd Wynscote 
of the seyd felony.” 
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How the jury fared we know not. Few 
decrees of the court of the Star Chamber 
have been preserved. Its records were 
always carelessly kept; and “when the 
court was abolished in 1641 its name 
was so universally odious, that its records 
were not likely to be reverently handled.” 
All that remains of the present case is 
the complaint and the jury’s answer. 
These were lately published by the 
Somerset Record Society * with the pro- 
ceedings in other Somerset Star Chamber 
cases of the reign of Henry VII and 
Henry VIII —treasure from the vast 
mine of English records which are grad- 
ually being brought to the light. But 
simple as the story is, and broken off in 
the middle, it has features that repay a 
second glance. 

The reader’s eye is first caught by the 
flagrant departures from the rules of evi- 
dence as we know them. Bowe and 
Leve dealt freely in hearsay, and the 
Crown’s chief witness, the justice of the 
peace, knew no single fact of his own 
knowledge. Wynscott’s confession, too, 
was admitted without question, although 
extorted by the most barefaced promises. 
So far as the law of evidence is concerned, 
it might as well be the Dreyfus trial. 
Such a state of affairs might well aston- 
ish one who cherished a belief in some 
golden age when “the original strict 
rules of evidence,’ as a great Chan- 
cellor once called them, had not yet 
been ‘‘broken in upon” by qualifi- 
cations or exceptions. This myth is 
curiously persistent; indeed we find the 
learned editor of these very Somerset 
records commenting on the ‘“‘extraordi- 
nary laxity in the admission of evi- 
dence’ in taking certain testimony under 
commission, and conjecturing that this 
was “probably due to the fact that the 


*The volume contains a very interesting intro- 
duction by the editor, Miss Gladys Bradford, Fellow 
of Newnham College. 
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commissioners were laymen and _ not 
lawyers.”’ But the simple fact is that 
the law of evidence is a relatively modern 
affair, and had no more than a rudimen. 
tary existence in the sixteenth century, 
There could be no better proof of this 
than Wynscott’s trial. Not only did 
the jury listen without surprise to 
all this hearsay, but the character 
of the presiding judge is a guarantee that 
the law was not violated. Sir James 
Hales, then a King’s Serjeant, was soon 
afterwards a judge of the Common 
Pleas, and no judge in English history 
has left a brighter record of fidelity to con- 
science and to the law. The rights of 
any prisoner who came before him were 
secure; and the mere fact that he ad- 
mitted the evidence is enough to show 
that it was admissible. But listening 
to the hearsay was one thing and 
believing it another; and the jury's 
sturdy denial of its “‘efficacye’’ shows 
the temper of a race which was before 
long to mark by a rigid rule of law its 
insistence on getting its facts at first 
hand. 

Another oddity of the trial from a 
modern standpoint is the position of the 
jury. First they sit to hear evidence in 
the presence of the court, judging the 
testimony as a jury might today; then 
they retire to their juryroom and beyond 
the reach of judge and counsel hear 
from two of their own number facts 
which lead them to disregard everything 
they heard in open court. This marks 
a point midway in the evolution of the 
jury. Only a century or two before it 
had been a body of witnesses chosen for 
its knowledge of the facts; in little 
more than another century it was to be 
a body of judges permitted only to pass 
on the testimony of others. The attempt 
in the transition stage to fuse these oppo 
site functions meant odd and _incon- 
gruous situations, and one of these 
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confronted Serjeant Hales in the Wyn- 
scott case. Judged by what he saw, the 
proceedings justified the indignation 
which expressed itself in his complaint 
to the Star Chamber. The discovery of 
the purse in the heap of timber, the re- 
ported confession of the defendant, and 
its confirmation by the restitution of the 
money, seemed to make a plain case. 
But in truth it was but half the trial, 
and that the poorer half, in which the 
judge took part, He heard only the 
prosecutor and his two supporters, and 
the second-hand recital of the local 
magistrate. 
too, who sat as the other judge of assize, 
may have done his share in pressing the 
official theory of the case. Could Ser- 
jeant Hales have shared with the jury 
what they knew he would not have been 
left with so pale and partial a picture. 
The spendthrift whose lands had slipped 
away from him; the thrifty rival who 
had prospered as the other had sunk; 
the night alarm; the excitement in the 
village; the discovery that the dread 
intrusion was only the old owner’s 
drunken homing; the explosion of rustic 
mirth at Boldy’s expense; the tempta- 
tion to justify himself by a false charge 
and reclaim the situation from the farce 
into which it had fallen; his own capa- 
city for so knavish a piece of work — had 
the judge known as much of all this as 
was known in the juryroom the story 
might have taken on another color. 
It is safe to guess that with a hearing 
for both sides and the opportunities 
given by a modern trial to get at the 
facts, the truth between Boldy and 
Wynscott would not have been hard to 
find. And the trial would have been 
not only more effective, but more dra- 
matic as well. Jury trial under the old 
system must have been a tame affair. 
It is no accident that in all his wealth 
of legal allusions Shakespeare’s refer- 
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ences to the jury are so few and so 
slight. It would be different with a 
nineteenth century Shakespeare. 

But the point in the case which holds 
the imagination is no detail of procedure, 
but its human significance. Here were 
twelve English countrymen passing on 
the life‘ of one of their neighbors. He 
was a fellow of little enough account —a 
common drunkard, who had wasted his 
substance and passed on to another 
village. The magistrates were convinced 
of his guilt and bent on his conviction — 
judges who were ready to make this 
complaint to the Star Chamber must 
have made plain enough to the jury 
during the trial the dangers of an ac- 
quittal. Punishment of jurors was a 
familiar occurrence: witness the long 
imprisonment and heavy fines which 
were imposed on the men who were so 
bold as to acquit Throckmorton of high 
treason, and the savage treatment of 
William Penn’s jury by the Recorder a 
hundred years later. Sometimes, no 
doubt, if the defendant enjoyed the 
favor of some great man, the jury found 
themselves between the devil and the 
deep sea; but poor John Wynscott 
had no such advantage, and nothing 
stood in the way of a conviction but their 
oaths and their consciences. Here were 
obstacles, no doubt. The questions pre- 
sented themselves, why a burglar should 
go to sleep on the bed of the man whom 
he had just robbed, and prepare for 
slumber by locking himself in — or why 
if he had secured a friendly accessory 
to remove a part of his booty he should 


4 There was benefit of clergy, indeed; but to be 
sure what this meant to Wynscott we should need 
to know whether this was his first collision with 
the criminal law, and whether his literary attain- 
ments were sufficient for his ‘‘neckverse.’’ Also 
we should need some light on his matrimonial 
career, and even on Mrs. Wynscott’s; for it was 
not untila year later that clergy was allowed to 
“‘bigamus’” — that seemingly respectable person 
who “‘hath married two wives or one widow.” 
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so obligingly have retained the rest to 
furnish evidence for his captors — or 
how his possession of any part of it was 
to be accounted for after the stripping 
and search when he was first awakened? 
Against all this there was little except 
Boldy’s word. If he were capable of 
manufacturing the story of his loss and 
afterward hiding the purse in the timber, 
everything was explained; and the jury 
may have known him well enough to 
estimate the chances of this, and even 
to follow his nice calculation, reminiscent 
of Kipling’s ‘‘Gemini,” of the exact 
amount which should be named as miss- 
ing from the purse. 

But it was one thing to weigh the 
opposing considerations with a free mind, 
as ajury might do today, and another to 
stand where Wynscott’s jury stood, with 
a choice between his safety and their 
own. An acquittal very likely meant 
imprisonment and ruin for them; and 
these they chose to face rather than 
compromise with their consciences. 

The Englishman’s stubbornness in de- 
fense of his rights is proverbial. Even 
when no more than his selfish interest is 
involved it has received tribute from 
high quarters.> And in its nobler mani- 


5 A famous passage from Ihering’s ‘‘Struggle for 
Law” (Lalor’s Translation, pp. 61, 94), is worth 
quoting once more: ‘‘The best proof of this is 
afforded by the English people. Their wealth has 
caused no detriment to their feeling of legal right; 
and what energy it still possesses, even in pure 
questions of property, we, on the Continent, have 
frequently proof enough of, in the typical figure of 
the traveling Englishman who resists being duped 
by inn-keepers and hackmen, with a manfulness 
which would induce one to think he was defending 
the law of Old England — who, in case of need, 
postpones his departure, remains days in the place 
and spends ten times the amount he refuses to pay. 
The people laugh at him, and do not understand 
him. It were better if they did understand him. 
For, in the few shillings which the man here de- 
fends, Old England lives. At home, in his own 
country, everyone understands him, and no one 
lightly ventures to overreach him. Place an Aus- 
trian of the same social position and the same 
means in the place of the Englishman — how would 
he act? If I can trust my own experience in this 
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festations, when it was a question of 
standing for the truth and the rights of 
others, the same trait is to be seen on 
many pages of our legal history. Sir 
James Hales was soon to write one of 
these pages. Though he had risked his 
life by standing out alone among the 
judges against disinheriting the Princess 
Mary, he was marked for punishment 
on her accession to the throne, for he had 
been no less loyal to the law in enforcing 
the statutes concerning religious wor- 
ship. This is the dialogue which took 
place when he was called to account for 
his judicial conduct by Gardiner, now 
become Lord Chancellor: — 


Chan. Master Hales, ye shall understand 
that like as the queen’s highness hath heretofore 
conceived good opinion of you, especially for 
that you stood both faithfully and lawfully in 
her cause of just succession, refusing to set your 
hand to the book among others that were against 
her grace in that behalf; so now, through your 
own late deserts against certain her highness’s 
doings, ye stand not well in her grace’s favour; 
and therefore before ye take any oath, it shall 
be necessary for you to make your purgation. 

Hales. 1 pray you, my lord, what is the 
cause? 

Chan. Information is given, that ye have 
indicted certain priests in Kent for saying mass. 

Hales. My lord, it is not so, I indicted none; 
but indeed certain indictments of like matter 
were brought before me at the last assizes there 
holden, and I gave order therein as the law re- 
quired. For I have professed the law, against 
which in cases of justice I will never, God will- 





matter, not one in ten would follow the example of 
the Englishman. Others shun the disagreeableness 
of the controversy, the making of a sensation, the 
possibility of a misunderstanding to which they 
might expose themselves, a misunderstanding which 
the Englishman in England need not at all fear, 
and which he quietly takes into the bargain; thatis, 
they pay. But, in the few pieces of silver which 
the Englishman refuses and which the Austrian 
pays, there lies concealed more than one would 
think, of England and Austria; there lie concealed 
centuries of their political development and of their 
social life... . In the shilling for which he stub- 
bornly struggles the political development of Eng- 
land lives. No one will dare to wrest from a people 
who, in the very smallest matters, bravely assert 
their rights, the highest of their possessions.” 
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ing, proceed, nor in any wise dissemble, but 
with the same shew forth my conscience, and 
if it were to do again, I would do no less than I 
did. ; 

Chan. Yea, master Hales, your conscience is 
known well enough, I know you lack no con- 
science. 

Hales. My lord, you do may well to search 
your own conscience; for mine is better known 
to myself than to you: and to be plain, I did as 
well use justice in your said mass case by my 
conscience, as by law, wherein I am fully bent 
to stand in trial to the uttermost that can be 
objected. And if I have therein done any injury 
or wrong, let me be judged by the law; for I will 
seek no better defence, considering chiefly that 
it is my profession. ... I am not so perfect 
but I may err for lack of knowledge. But both 
in conscience, and such knowledge of the law as 
God hath given me, I will do nothing but I will 
maintain it, and abide in it: and if my goods and 
all that I have be not able to counterpoise the 
case, my body shall be ready to serve the turn. 


The spirit behind these words was 
proved by months of imprisonment, 
borne under conditions which at last 
broke Hales’s spirit and ended with his 
suicide. It was the same spirit which a 
year later led eight of Throckmorton’s 
jurors to scorn release by ‘“‘confessing 
their fault’’ as the other four had done, 
and after suffering imprisonment for 


6 After the coroner’s inquest had brought him in 
felo de se, the Crown insisted on a forfeiture of an 
estate held by him and his wife jointly, and it was 
among the subtleties by which Lady Hales’s counsel 
struggled to protect her that the gravedigger in 
Hamlet found his ‘‘crowner’s quest law.” 
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over six months to affirm that “they 
had done all things in that matter 
according to their knowledge and with 
good consciences, even as they should 
answer before God at the day of judg- 
ment, and Lucar said openly before all 
the lords that they had done in the 
matter like honest men and true and 
faithful subjects’’ —a declaration which 
cost him a fine of £2000, while his 
fellows were fined sums ranging from 
£200 upward. It showed itself again 
in the quiet determination of Edward 
Bushell, the foreman of Penn’s jury, 
in the face of the Recorder’s threats 
to ‘‘set a mark upon him,” and to “cut 
his nose,’ and ‘“‘to have him carted 
about the city as in Edward III’s time.” 
And it was men of the same temper who 
faced the displeasure of the Lords in 
Council rather than convict John Wyn- 
scott when “‘they could not fynde in their 
conscyence”’ that he was guilty. 
Criticism and ridicule of the jury 
system are common, especially among 
those who imperfectly understand it. No 
doubt it is an expensive system, in the 
waste of timeand otherwise. But whether 
it is not worth all it costs is another ques- 
tion. At least its critics must take into 
account much in its history that has 
endeared it to men of English blood, and 
consider whether some things of the 
same sort might be seen today if the 
observer had the right perspective. 





Origin of the “Hearsay Rule’ —Was it the Jury 


System? 


By CHARLES S. LOBINGIER 


JUDGE OF COURT OF FIRST INSTANCE, MANILA, P. I. 


HE late Professor Thayer was fond 

of saying that the rules of exclu- 
sion arose out of the necessity of pre- 
venting the jury from listening to im- 
proper evidence and the implication, at 
least, that but for the jury system these 
rules would not now exist. 


The greatest and most remarkable offshoot 
of the jury, (he says)! was that body of excluding 
rules which chiefly constitute the English Law 
of Evidence. If we imagine what would have 
happened if the petit jury had kept up the older 
methods of procedure, as the grand jury in 
criminal cases did, and does at the present day — 
if, instead of hearing witnesses publicly, under the 
eye of the judge, it had heard them privately 
and without any judicial supervision, it is easy 
to see that our law of evidence never would 
have taken shape; we should still be summing it 
all up, as Henry Finch did at the beginning of 
the seventeenth century, L’evidence al jurie est 
quecunque chose que serve le partie a prover 
Vissue pur luy. This it is — this judicial over- 
sight and control of the process of introducing 
evidence to the jury, that gave our system birth; 
and he who would understand it must keep this 
fact constantly in mind. 


Some researches into the history of 
the Civil Law lead toward the conclu- 


1 Thayer, Preliminary Treatise on Evidence, 180, 
181. Cf. 534. “In Scotland, and most of the con- 
tinental states, the judges determine upon the facts 
in dispute as well as upon the law; and they think 
there is no danger in listening to evidence of hear- 
say, because when they come to consider of their 
judgment on the merits of the case, they can trust 
themselves entirely to disregard the hearsay evi- 
dence, or to give it any little weight which it may 
seem to deserve. But in England, where the jury 
are the sole judges of the fact, hearsay evidence is 
properly excluded, because no man can tell what 
effect it might have upon their minds.’’ Mans- 
field, C. J., in Berkeley Peerage case, 4 Campb. 401, 
416; Thayer’s Cases on Evidence, 373, 375. 


sion that, so far as the “‘hearsay rule’”’ is 
concerned this claim will not altogether 
hold, but that said rule finds its origin 
independently of the jury system. 

Hearsay evidence was generally ex- 
cluded even in the classical Roman Law? 
The rule was especially applicable to self- 
serving statements, though there were 
the same exceptions as in our modern 
English law concerning ancient facts 
and dying declarations. Yet there was 
no jury in Rome. 

The ancient Visigothic compilation, 
variously known under the names of 
Forum Judicum or Fuero Juzgo, and 
published about the middle of the 
seventh century of our era, reveals no 
trace of anything approaching a jury 
system, but we find therein the hearsay 
rule explicitly announced as follows: — 

Witnesses shall not give testimony by letter, 
but present, in person, they shall be required 
to tell the truth, as far as lies in their knowledge. 
Nor shall they testify concerning foreign matters, 


2 Hunter, Roman Law (3d ed.) 1055. 

3Id.; Digest, Lib. XXII, Tit. III, 28. 

4 Mascardus, De Probationibus, Concl. 1080. Pro- 
fessor Thayer recognizes the antiquity of this rule 
but not, apparently, its Roman origin. He says:— 

“The use of such declarations in cases of homicide 
is very ancient, long antedating our law of evi- 
dence, and running back into the very beginnings 
of trial by jury in criminal cases. Probably it is 
even far older than that. In 1202, 1 Sel. Pl. Cr. 
(Seld. Soc.) 11, 27, in an appeal of slaying, we read 
that ‘‘the king’s serjeant and the two knights who 
made view of the wounded man (who lived four weeks 
and a half after the wounding) testify that Robert 
said that Godard and Humphrey thus wounded 
him, and that, should he get well, he would deraign 
this against them, and, should he not, then he 
wished that his death might be imputed to them.” 





Origin of the ‘‘ Hearsay Rule’ 


but only concerning those which they know to 
have taken place under their own eyes.5 

But it is in the famous medieval 
Spanish Code known as Las Siete Partidas 
that we find the most elaborate expres- 
sion of the hearsay doctrine. A con- 
siderable portion of the third Partida 
is devoted to the subject of ‘‘Prueva”’ 
(proof) and a careful study of its con- 
tents will afford a revelation to those 
who assume that the law on that subject 
is mostly modern. Among its provisions 
are the following: — 

When a witness is questioned why and how 
he knows what he testifies to; if he answer, that 
he knows it, because he was present when the 
contract was entered into, or the thing done, and 
that he saw it done, his testimony will be valid. 
But if he says he heard it from another, it will be 
of no effect; unless to prove contracts, entered 
into in such a manner that the witness may 
testify as to what he heard, as if he should say: 
“I saw and heard such a one make such a con- 
tract or agreement.”” But if he were only to 
declare ‘‘that he heard another say, that such 
and such persons had entered into such an agree- 
ment in such manner, or that one man had killed 
another”; his testimony would not be legal, 
because the witness spoke from hearsay only. 
But if he were to say, ‘‘I heard such a one make 
such a contract” as the law permits to be heard. 
We also say that the witnesses ought to be 
interrogated as to the time, the year, month, 
day and place, when and where the fact took 
place of which they speak. For if they dis- 
agree among themselves, the one saying it took 
place in one place, and the other in another; 
their testimony will be without effect. It was 
by that means the prophet Daniel destroyed the 
testimony of the witnesses produced against 
Susanna; they having disagreed as to the place 
in which the fact occurred. They ought also to 
be asked what other persons were present when 
the occurrence took place; and no other ques- 
tions should be put to witnesses of unsuspected 
character. But if they were base, suspected 
persons, equivocating in their testimony, the 
judge may put to them other questions to con- 
tradict them by their own words: as by asking 
them what kind of weather it was, when the fact 
took place? was it cloudy or did the sun shine? 


5Forum Judicum (Scott’s Translation) Bk. II, 
Tit. IV (V). 
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how long had they known the persons of whom 
they speak? what clothes they wore at the time? 
For by the answers they make, and the expres- 
sion of their countenances, the judge may infer 
whether he should believe them or not.® 

Men sometimes complain of the damage done 
to their estates or houses, by water conducted 
thither by means of ancient artificial works, 
which they pray the judge may be taken away 
or destroyed. And as it often happens, that the 
works are so old, that no one living has seen 
them erected; the ancient sages of the law have 
thought proper in such cases to admit hearsay 
testimony, on the witness deposing as follows: 
“I declare that the water which runs from such 
a place to such a place, and which causes the 
damage, is conducted upon works erected by the 
hands of man.” And if he be asked how he 
knows it, and he answer, that he had heard it 
from others who saw the works erected, or who 
had seen those who saw them erected, and that 
such was the common report; such proof will be 
sufficient for the plaintiff. We also say, that if 
the defendant’s witnesses declare that they 
had not seen the works erected, nor had ever 
heard it said they were erected by the hands 
of man, and that there was no one living who 
had heard it so said; but that it was the common 
report, that they were natural and not artificial 
works, such testimony will suffice for the defend- 
ant. But in other causes, hearsay testimony 
cannot he heard, unless in the manner before 
explained. We moreover say, that the testi- 
mony of a witness, who does not explain how he 
knows what he declares, but only says he believes 
it, shall be of no effect.” 


It would be difficult to find the rule 
stated more elaborately and at the same 
time concretely, in a modern textbook, 
and the fullness of statement indicates 
that here, as often elsewhere, the authors 
of the Partidas borrowed copiously from 
Roman sources. 

It is true that hearsay evidence is now 
received in the courts of Spain® in 
common with other civil law countries.? 


® Third Partida, Moreau & Carleton’s Transl., 
Tit. XVI, Ley 28. 

7 Id., Ley 29. 

8 U.S. v. Tan Juanco, 1 Phil. 374. 


® Ricci, Tratado de las Pruebas (Ed. of Buylla y 
Posada) 397. ‘‘Under the methods based on the 
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But these, too, now have the jury in 
some form. It would be interesting to 
trace the process by which this impor- 


Civil Law anything which may have a tendency 
to convict, even the most absurd and unreliable 
hearsay, is admissible.’’ Scott, Spanish Criminal 
Law, etc., Bulletin of Comp. Law Bureau (1910), 
p. 75. 


“There is not an appeal from the neighboring 
kingdom of Scottland in which you will not find a 
great deal of hearsay evidence upon every fact 
brought into dispute.’’ Lord Mansfield, in Berke- 
ley Peerage case, 4 Campb. 401, Thayer’s Cases on 
Evidence, 373. 
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tant change in the rules of evidence was 
brought about. But it is more signifi. 
cant for our present inquiry that this 
process, apparently, has not been 
checked or affected by the introduction 
of the jury from England. This, added 
to the established fact that in the same 
jurisdictions the hearsay rule existed 
in full vigor before the jury was thought 
of there, shows that we must seek some 
other explanation for the origin of that 
rule. 





The Insufficiency of Arbitration 


By ALFRED HAYEs, Jr. 


PROFESSOR OF LAW, CORNELL UNIVERSITY 


HANGE is one of the few indis- 

putable facts of history, but the 
realization, at a given moment, that 
existing institutions and arrangements 
are mutable is not easy. Any world 
scheme which leaves out of account the 
fact that in internal organization and 
international relations there must be 
advance is hopelessly defective. The 
elimination of war is impossible on any 
basis not admitting of the progress of 
civilization in the world. Races and 
nations grow in strength or decay as a 
result of changes in population, com- 
mercial power, military vigor, political 
institutions, moral stamina and count- 
less other influences, seen and unseen. 
There must be some method, therefore, 
by which the fit shall expand in power 
and territorial possessions. Persia must 
always yield to Macedonia; no intel- 
lectual heritage can save decadent Greece 
from virile Rome; no law of nations nor 
supercilious disdain of barbarians can 
safeguard the Roman Empire against 
the strong men of the North. 


The claim of a nation to unqualified 
control of territory no longer passes 
unchallenged. Professor Reinsch of the 
University of Wisconsin writes: — 

The positive ideal of the world today is un- 
doubtedly that the whole earth shall become a 
field of action open to every man, and that all 
the advantages which may be secured by the 
action of humanity throughout the world must 
be guaranteed to the citizens of each national 
sovereignty. 


It is true that nationalism is the 
dominant force in the world, but any 
nationalism which hopes to keep a por- 
tion of the earth for the exclusive enjoy- 
ment of a favored part of the human race 
can maintain its position only so long as 
it has power. The fundamental diff- 
culty with the substitution of arbitral 
decisions for war is not the existence of 
passion or greed in men, the presence 
of standing armies or the power of 
military monarchs, but the fact that 
international law necessarily proceeds 
upon the assumption of the justice of 
the existing status. No legal system 
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divorced from an adequate legislative 
corrective can meet the situation. A 
legal system must change to meet chang- 
ing conditions and it is impossible for 
judges, with all their large law-making 
functions, to make international law 
which shall meet the need of legislation 
as to international policies. Professor 
Reinsch says in his address on “The 
Codification of International Law”: — 

Principles must be taken out of politics to be 
made law. Any policy which still proves to be 
of vital importance in that great struggle for 
independence, authority and influence, which we 
call politics, cannot truly be a part of inter- 
national law. 


This is an extreme statement, but 
there is enough truth in it to justify the 
position that a few judges sitting at The 
Hague will not be able to control the 
current of world politics. That mere 
rules admit of little room for change is 
illustrated by a statement made by 
President Butler in his recent address at 
the Lake Mohonk conference: — 

It is as inconsistent with the international 
mind to attempt to steal some other nation’s 
territory as it would be inconsistent with the 
principles of ordinary morality to attempt to 
steal some other individual’s purse. 


That no such concept is practically 
operative is shown in the seizure by 
great powers of territory in South Africa, 
the Chinese ports, the Philippines, 
Panama, Korea, Morocco, Bosnia, Per- 
sia and Tripoli. The large fact is that 
above all nations is humanity; all of 
the inhabitants of the earth are equally 
entitled to all of its territory, and 
national title is not absolute but is 
based on might or social advantage. 
Great Britain became the great coloniz- 
ing power of the world because she 
deserved to be. If, now, the German 
nation steps into her place as the greatest 
and most efficient world-power, no pre- 
emption of the surface of the globe can 
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permanently deny such people the right 
either to trade or colonize, any more 
than the descendants of favored cour- 
tiers can permanently retain immense 
ducal estates to the detriment of others. 
Within the nation real democracy will 
work out the problem of social justice. 
So there must be an adequate organ to 
prevent international stagnation. Any 
scheme proposed to preclude the internal 
development of a country, as the recent 
suggestion that to safeguard the inter- 
ests of American investment the United 
States must intervene in Mexico to pre- 
vent the adoption of Socialism, must 
follow the fate of the Holy Alliance 
which similarly attempted in behalf of 
despotism to dam back the tide of 
democracy. The deadening power of 
a military league cannot keep the Euro- 
pean races in the possession of chosen 
portions of the earth either because of 
internal dissension in such a league, or 
because of the growing power of these 
not within the league. Selfishness has 
been more offensive in international 
action than in any other human relation. 

The difficulties of the backward 
nations are largely due to the rapacity 
of the enlightened. China has reason to 
fear the disinterested benevolence of 
the European powers. The spirit of the 
Holy Alliance still stalks in the chan- 
cellories of Europe. When the powers 
of Europe lay down the principle that 
they shall determine where political 
equality shall exist for European and 
Asiatic peoples, the principle is operative 
only so long as the white race has big 
enough guns to coerce the black and 
yellow races of the world. 

As in national life governing oli- 
garchies have exploited the governed 
classes, so an international oligarchy 
does not promise to be the ultimate 
organ of international justice. Perhaps 
any international harmony is a distinct 
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step in advance as compared with the 
unrestrained action of single powers and 
is temporarily serviceable. There is 
pressing need for some form of legislative 
and executive organ as well as an 
arbitral tribunal for the world. The 
tendency of the times is toward the 
treatment of international problems by 
a large number of governments, and 
such treatment should not be prevented 
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by the fiction of the equality of nations 
and the sanctity of national sovereignty 
so as to interfere with an insistence on 
humanitarian practices and some ap- 
proximation to justice on the whole 
surface of the globe. The final temple 
of peace, however, cannot be founded 
on an oligarchy of the nations, but upon 
a real democracy of all men, free from 
national or race prejudice. 
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client himself, he sketches vividly and 
realistically, and gives the reader the 
impression that here is a record which, 
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A LAWYER’S NOVEL 


The Upas Tree. By Robert McMurdy. F. J. 
Schulte & Co., Chicago. Pp. 324. ($1.35 met.) 
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LAWYER’S novel is a rare thing. 
Novelists are wont to make con- 
siderable use of legal incidents, as law, 
particularly when it immediately con- 
cerns the individual, is a vital and 
dramatic element of life, but a layman’s 
ignorance of its mysteries usually serves 
their purpose and does not prevent them 
from gliding swiftly over unsafe topics 
and hiding the imperfections of their 
realism. Mr. McMurdy, on the con- 
trary, can write of the drama of a crimi- 
nal prosecution with the ripe knowledge 
gleaned by a long experience as a 
practitioner at the Illinois bar. When 
a lawyer turns his hand to writing a 
story with a legal plot, the legal side 
of the story ought at least to be good 
reading, whatever the story may be in 
other respects. So whether Mr. Mc- 
Murdy is describing the way in which 
the grip of the law tightened round the 
neck of the unfortunate Beckwith Miller, 
in a prosecution for murder brought on 
slender but incriminating circumstantial 
evidence, or the virtues and frailties 
of the various lawyers who play prom- 
inent parts in the drama, including the 


like a revelation of professional secrets, 
is charged with factual and vital import. 

There are official reports of murder 
trials which make good reading, and 
Mr. McMurdy has built up his story 
upon a similar foundation, minutely 
dissecting every fact and circumstance 
which might be reviewed by a jury, and 
ignoring no significant detail in the 
working out of the plot, which turns 
on an administration of digitalin causing 
death. This manner of treatment is 
stimulating. It has yielded a remark- 
able description of the actual proceed- 
ings in the trial court, and a narrative 
which from first to last is as dramatic 
as an eloquent advocate’s summing up 
of the evidence in a sensational homicide 
case. To round out the story there is a 
superadded element that comes from 
the viewing of the case against the 
prisoner from other vantage-points, such 
as those of the prisoner’s home and the 
office of hislawyer. There is good por- 
traiture in the character of this veteran 
of the bar, who takes up the defense of 
his client from the most disinterested 
motive of unselfish loyalty to the pro- 
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fession. The efforts resorted to to 
bring about a reversal, and the tactics 
rather shamelessly pursued to aid the 
client by postponements, are treated 
as of course no one but a lawyer could 
write of them. 

No review of this book would be com- 
plete without some reference to the 
subject of capital punishment, for it 
was written with the purpose of illus- 
trating the wrongfulness of this. The 
suspect, after his melodramatic escape 
from the gallows solely in consequence 
of an eleventh hour confession by the 
real culprit, does not leave the stage, 
but reappears in a long epilogue or 
“confession,” which is nothing less than 
an earnest argument for the abolition 
of capital punishment. The question 
is to be treated as a scientific problem, 
with the impartiality of the open- 
minded criminologist, so the concluding 
section impresses us merely as a piece 
of able advocacy. Undoubtedly, how- 
ever, both the events of the story and 
the points of Miller’s argument that it 
serves to illustrate tend to bring out 
forcibly the evil of capital punishment 
at least in cases where there is not direct 
evidence establishing the prisoner’s guilt. 


JONES’S STATUTE LAW MAKING 


Statute Law Making in the United States. By 
Chester Lloyd Jones, Associate Professor of Political 
Science in the University of Wisconsin. Boston 
Book Co., Boston. Pp. 308+ 19 (index). ($2.) 

R. JONES wrote this short treatise 

on the technics of legislation pri- 
marily with the purpose of offering an 
orderly presentation of the principles 
which should govern the drafting of 
bills, and it is a book which may prof- 
itably be studied by those engaged in 
the actual business of legislation, which 
will no doubt be found of practical use 
in this respect, and which will encourage 
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the cultivation of higher standards of 
draftsmanship. But it deserves to be 
prized for something more than this. 
It is no merely perfunctory performance, 
but an intelligent criticism of the short- 
comings of American legislative methods, 
and it has highly suggestive observations 
for the publicist and higher type of 
legislator. The chapter on “Defective 
Organization of the Legislature’ con- 
tains pregnant matter, and the situation 
that it reveals is surely one to arouse 
misgivings. Reading it, one discovers 
at once the chief causes of the popular 
distrust of legislatures and of the agi- 
tation for the initiative and referendum 
as the easiest if not the best way of cir- 
cumventing legislative inefficiency. 
Some of the chief evidences of the 
political incapacity of the American 
people are to be found in the attitude 
which our citizens have maintained 
toward the serious and intricate business 
of legislation. One can see in Mr. 
Jones’s pages how much harm has come 
from the steady underrating of the 
personal element in law-making. The 
incompetence of the American state 
legislature is the result of the failure 
to apply sensible remedies for legislative 
inefficiency; of the feeling that changes 
in the fundamental law can be relied 
on to cure evils that nothing short of 
the full assumption of civic responsi- 
bility can overcome. Where legislators 
have shown themselves inefficient, the 
people instead of filling their places 
with competent representatives have 
so burdened the inefficient legislative 
body with constitutional prohibitions 
and restrictions that it has become 
practically no more than an agency of 
delegated powers like the government 
of a city. Unreasoning fear of a re- 
sponsible law-making power has not 
only cut down the scope of legislative 
action, but has also led to constitutional 

















310 The Green Bag 





limitations on the length and frequency 
of sessions, which have resulted in more 
hasty and slipshod law-making than 
one would look for under a system of 
annual sessions of indeterminate length. 
Terms of office are frequently limited 
to a single session, forcing the incumbent 
to devote a disproportionate share of 
his energy to his campaign for election, 
and filling the legislatures with novices 
whose services will be dispensed with 
as soon as they have acquired a brief 
training. Salaries have been fixed at a 
low level. With legislatures thus con- 
stituted it is surely no wonder that our 
statute law has not been of better quality 
as regards both form and substance. 
These defects are known to all dis- 
passionate critics of our institutions, 
but happily the Wisconsin idea of a 
competent bill-drafting agency is sure 
to make headway, and many of the 
states have traditions of sound procedure 
and organization which are maintained 
in a manner that affords comfort and 
assurance. We need not go to England 
for models but have them here at home, 
and Mr. Jones’s book should help to 





* Abbot, of the bar of the City of New York. 









bring about the introduction in all the 
states of approved practices tried and 
tested by the experience of the more 
fortunate of them. 
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Some Influences in Modern Philosophic Thought: 
Being the fifth series of John Calvin McNair Lec. 
tures before the University of North Carolina, de- 
livered at Chapel Hill, April 19, 20 and 21,1912. By 
Arthur Twining Hadley, President of Yale Univer. 
sity. Yale University Press, New Haven. Pp, 
142 + 4 (index). ($1 met.) 

Justice and the Modern Law. By Everett V, 
Hough- 
ton Mifflin Company, Boston. Pp. 285 4+- (table 
of cases) + 9 (index). ($1.60 met.) 

Certainty and Justice: Studies of the Conflict 
between Precedent and Progress in the Develop. 
ment of the Law. By Frederic R. Coudert. D, 
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Malingering and Feigned Sickness. By Sir John 
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County Council; Chief Medical Examiner Metro- 
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iner to the Shipping Federation, etc.; assisted by 
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Articles on Topics of Legal Science 
and Related Subjects 


Administration of Justice. “A Land of 
Law and Laxity.” [Anon.] Blackwood’s, v. 193, 
p. 666 (May). 

“America’s common law is practically the 
same as the English or the Canadian law. 
Contrasted, in respect of convictions, with 
North-west Canada, a new country much alike 
in social conditions and requirements to the less 
advanced portions of the United States, what 
do we find? While in the North-west Canadian 
courts the convictions run to eighty per cent, 
in the like-conditioned territories of the states 
they do not average one-half that figure, and in 
many places they do not reach even twenty- 
five per cent. 
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“Besides the shortcomings in the adminis- 
tration of justice, the law itself wants over- 
hauling.” 


Biography. ‘Lord Mansfield.” By H. H. 
Hagan. 1 Georgetown Law Journal 207 (May). 


“In the field of biography he is represented 
only by the antiquated and stilted life by Holli- 
day, a contemporary, and Lord Campbell's 
sketch in the Lives of the Chief Justices—a 
work open to the same objections though in a 
lesser degree. A readable modern biography 
of Mansfield has yet to be written.” 


“Confederate Portraits: Judah P. Benjamin.” 
By Gamaliel Bradford, Jr. Atlantic, v. 111, Pp. 
795 (June). 
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A character study of the Louisianian who 
achieved brilliant success at the English bar. 

“With Benjamin the impression prevails that 
he was a man of remarkable ability, an adven- 
turer of genius, but of little character. This 
view was strong upon me when I began to study 
him. Now I am forced to the opposite conclu- 
sion, that his character was respectable, if not 
unexceptionable, but his ability mediocre. . “ 
In short he was an average, honorable, and, in 
politics, rather ineffectual gentleman.” 

Canada. “The Relation Between the Legislae 
tive and Executive Branches of the Canadian 
Government.”’ By Adam Shortt. 7 American 
Political Science Review 181 (May). 

The control exerted by the executive branch, 
as represented by the Prime Minister and his 
Cabinet, over the legislative branch is not one 
of dictation: “It is simply one of leadership 
wherein the followers have the latent power to 
desert or depose their leaders... The writer 
points out the strong features of the Canadian 
system of party government. 

“Canada: Colony to Kingdom.” By John S. 
Ewart. 7 American Journal of International Law 


268 (Apr.). 

Matters of an international nature, such as 
British treaty power and declarations of war, 
are treated, but the article mainly deals with 
the relations between Canada and the Empire. 


Commercial Law. See Legal History, Uni- 


formity of Law. 

Constitutional Amendment. ‘Amending 
the Constitution of the United States.” By 
James B. McDonough. 76 Central Law Journal 
335 (May 9). 

“The undoubted power exists in Congress in 
providing the mode of ratification, to require 
instant conventions or extra sessions of the 
legislature to ratify or reject any proposed amend- 
ment. 

“This is an important power. By its exercise, 
the people, through the agency of Congress, in a 
time of great national peril, or times without 
peril, may in two or three months or less time, 
ratify any amendment. When the Supreme 
Court, which is nothing but an agency of the 
people, acting under the sanction of their oaths 
and the Constitution as written, declares an act 
of C ongress void, the people may at once amend 
the Constitution, thus making it what they now 
wish it to be.”’ 


Contracts. ‘Freedom of Contract.” By 
R. L. Marshall, M. A. 38 Law Magazine and Re- 
view 278 (May). 

The history of the development of the law of 
contract out of the law of tort, in English law, is 
traced, and some attention is paid to the subject 
of consideration, the notion of which originated 
in the Canon Law. The author points out that 
present law with regard to consideration is the 
composite result of several interesting historical 
factors. The title of the article is mis'eading 
at least to the American lawyer. 
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“Discharge of Contracts.” By Arthur L. 
Corbin. 22} Yale Law Journal 513 (May). 

“In the law of contracts there is a great deal 
of misunderstanding or lack of understanding in 
regard to certain topics connected with the sub- 
ject of discharge. Some of this is due to the 
fact that few men use such terms as condition 
and warranty in the same sense. The rest is 
due to faulty reasoning concerning matters that 
are admittedly difficult.” The article will aid 
clear reasoning and is a notable contribution. 


Criminal Procedure. ‘Reform of Criminal 
Procedure, with Reference Particularly to the 
Indictment.”’ By L. Pearson Scott. 61 Univ. of 
Penn. Law Review 458 (May). 

“It is submitted that a new code prescribing 
the rules governing indictments should be drawn 
without regard to these five standards which 
the common law has set up. The formal accu- 
sation under the reformed code should contain 
only so much matter as is necessary to insure a 
fair trial in the ordinary case.” 


Criminology. See Insanity, Juvenile Delin- 
quency, Psychology. 


Easements. ‘Way of Necessity: How Ac- 
quired and Lost.” By William M. Rockel. 76 
Central Law Journal 371 (May 23). 

Setting forth the doctrines of American lead- 
ing cases on this subject. 


Equity Jurisdiction. See Public Nuisances. 


Evidence. See Psychology. 


Executive Powers. ‘Executive Commis- 
sions of Inquiry.”” By W. Harrison Moore. 13 
Columbia Law Review 500 (June). 

A thorough examination is made of some recent 
cases in Australia and New Zealand which “have 
brought into prominence the question of the 
power of the Executive Government to carry on 
investigations involving the examination of wit- 
nesses, with a view to some further action to be 
determined by the results of this investigation.” 


Extradition. “Is it Lawful to Bring a Man 
Back to Pennsylvania by Extradition on the 
Charge of Desertion under the Act of March 13, 
1903, for the Purpose of Proceeding against him 
under the Act of April 13, 1867?” By William H. 
Baldwin. 4 Journal of Criminal Law and Crimi- 


nology 20 (May). 

“If a man is extradited under the act of 1903, 
the prosecution should be carried on under that 
act, and it is not lawful to drop it and pun- 
ish him instead under the act of 1867. If it be 
held that imprisonment under the act of 1867 
may be continued indefinitely, ... the man 
might in this way suffer more severely for some- 
thing which is not a crime than he could be 
made to for the alleged crime for which he was 
extradited, and for which the imprisonment 
cannot be longer than a year, with a fine of not 
more than $100.” 
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General Jurisprudence. ‘Positive Right.’ 
By George del Vecchio, Professor at the Uni- 
versity of Bologna. 38 Law Magazine and Re- 
view 293 (May). 

Reserved for later notice. 


Government. ‘Constitutional and Extra- 
Constitutional Restraints.”’ By Robert P. 
Reeder. 61 Univ. of Penn. Law. Rev. 441 (May). 


“The statements concerning inalienable rights 
[in certain decisions of the United States Suprenie 
Court] to which we have referred follow the 
language of a broad assertion of general principle 
which is made at the outset of the Declaration 
of Independence. . . As to all such state- 
ments it is sufficient to say that the premises 
upon which they are based have been abandoned 
by thoughtful men for over a century, that 
those statements are against the vast weight of 
direct authority, and that the court has not 
attempted to support them by any discussion of 
principle.” 

“Compulsory Service in Office.’”” By Gordon 
Stoner. 11 Michigan Law Review 478 (May). 

“Is this principle of the common law, that the 
administration of an office is a duty which may 
be required of every citizen and which the 
citizen or subject cannot refuse and escape 
~ without the consent of the sovereign power, a 
part of the common law which was not adopted 
in this country because it was not in accord 
with American conditions and institutions? It 
should not be so considered. ... The prin- 
ciple of compulsory service in office is not in any 
measure discordant with our institutions and 
the general principles of the republican form of 
government.” 

The principle is recognized and applied in a 
majority of those jurisdictions which have con- 
sidered the question, and the author professes 
an earliest belief in the advantages of a uniform 
rule of this sort, which would tend to maintain 
higher standards in the government service. 


See Canada, Constitutional Amendment, 
Executive Powers, International Law, and Judi- 
ciary Organization. 


History. ‘‘Another View of the ‘Hayes- 
Tilden Contest.’’’ By Ex-Senator George F. 
Edmunds. Century, v. 86, p. 193 (June). 

Ex-Senator Edmunds is the only surviving 
member of the Electoral Commission, and his 
reply to Col. Watterson’s article in the May 
Century (25 Green Bag 234) is worthy of perusal. 


Husband and Wife. ‘Estates by Entirety — 
Beihl v. Martin.”” By Harry Shapiro. 61 Univ. 
of Penn. Law Review 476 (May). 


“It is submitted that from these authorities 
there is much to be said in favor of the view that 
since the passage of the married women’s act, 
the unity of husband and wife no longer exists, 
and that, if tenancies by the entirety are not 
abolished, at least the creation of such an estate 
has become dependent upon the intention of the 
parties.” 


The Green Bag 


International Arbitration. “Restrictive 
Clauses in International Arbitration Treaties,” 
By Dr. Hans Wehberg. 7 American Journal of 
International Law 301 (Apr.). 

A valuable and important article. 

“At present we still find eight different kinds 
of exceptions in arbitration treaties, namely 
those dealing with the constitution, national 
honor, vital interests, independence, integrity 
of territory, autonomy, sovereignty, and rights 
of third states. Even now, according to my 
judgment, the states might agree, in case they 
should not prefer a still more limited formula, 
to confine themselves in their treaties to the 
stipulations of ‘national honor and vital inter- 
ests.”’ 

The author shows by a tabular arrangement 
the restrictive provisions of existing treaties, 
He looks forward to a_ world treaty without 
restriction, though the first stage of the world 
treaty has not yet arrived. Though ‘‘a world 
treaty would be preferable to the many special 
treaties, still the development of the special 
treaties is of great value to the judicial organi- 
zation of the world.” 

“Contractual Claims in International Law.” 
By Edwin M. Borchard. 13 Columbia Law Re- 
view 457 (June). 

“These various defects of the system as it 
still exists with its possibilities of injustice either 
to the debtor state or the unpaid creditor or 
both, lend much weight to the proposal advanced 
with greatest emphasis in Germany, that an 
international court be created by international 
agreement for the adjustment of these essentially 
legal claims. The individual should be given 
the right to bring suit against the debtor nation 
before this international tribunal, as has been 
done in the convention for the establishment of 
an international prize court and in the treaty of 
Washington for the establishment of a Central- 
American Court of Arbitration.” 

“The Necessity for an International Code of 
Arbitral Procedure.”” By William Cullen Dennis. 
7 American Journal of International Law 285 


(Apr.). 

The writer believes the subject of elementary 
rules ripe for codification. He discusses some 
of those elementary matters, ignoring the more 
serious and mere contentious matters of proce- 
dure as to which the Hague conventions are 
silent. 

“Settlement of International Disputes by and 
between the English Speaking Nations.’’ By 
Hon. William Renwick Riddell. 22 Yale Law 
Journal 545 (May). 

A brief history of the disputes settled by arbi- 
tration up to the present time. 

See International Law. 

International Law. “International Law and 
Political Science.’’? By Alpheus Henry Snow. 7 
American Journal of International Law 315 
(Apr.). 

Students who seek to apply political science 
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to the structure and working of the whole human 
society ‘‘are confronted by a prevalent idea that 
beyond the limits of nations, or at least beyond 
the limits of political organisms like the 
British Empire, there is political chaos.” The 
value of Mr. Snow’s paper is found in the force 
with which this firmly rooted conception is 
combated, and the new conception of an inter- 
national community is put in its place as essen- 
tially within the scope of political science. The 
article should help to correct a distorted view 
and to fortify any needed readjustment of 
political theory. 

“The New Moroccan Protectorate.”” By Nor- 
man Dwight Harris. 7 American Journal of 
International Law 245 (Apr.). 

An interesting study which covers the ground 
both of the internal politics of Morocco and its 
relations with France and other powers. 

See Extradition, International Arbitration, 
Monroe Doctrine, Naturalization, Panama Canal. 


Insanity. ‘Insanity and Criminal Responsi- 
bility.’ (Report of Committee B of the Insti- 
tute, concluded.) By Edwin R. Keedy. 4 Journal 
of Criminal Law and Criminology 67 (May). 

The report is a compilation of the statutes of 
the several states with respect to the determina- 
tion of insanity, commitment and discharge of 
the criminal insane, etc. 

See Psychology. 

Japanese Problem. See Naturalization. 

Judicial Recall. See Legal History. 


Judiciary Organization. ‘The French Judi- 
cial System: Part I, Civil.”” By C. A. Herreshoff 
Bartlett. 38 Law Magazine and Review 257 
(May). 

“The French civil judicial system in many 
respects has its advantage over that of England 
and the United States, as, for example, in the 
rapidity in which commercial disputes can be 
settled and the comparative small expense 
entailed; in the production of evidence; in the 
absence of those technical questions on the 
admission of testimony that fill our law reports, 
and in pleadings that, although regulated by and 
confined to well-established rules, are not sub- 
ject to those interminable controversies with 
which the English and American lawyer is so 
familiar. In many other ways, however, such 
as pressing a judgment debtor, and enforcing a 
judgment when obtained, French procedure 
lacks those vigorous methods of pursuit peculiar 
to Anglo-Saxon procedure, and consequently too 
often enables an adroit, unprincipled debtor, 
although capable of liquidating his debt, to 
easily escape and go scot-free; and in the non- 
admissibility in many instances of witnesses, 
thoroughly familiar with the facts, on the 
ground of self-interest — that antiquated theory 
that once prevailed in England and the United 
States, but which has long since been discarded 
as unsuitable to the proper administration of 
Justice.”’ 

See Legal History. 
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Juvenile Delinquency. ‘‘A Study of One 
Hundred Juvenile-Adult Offenders in the Cook 
County Jail, Chicago, Illinois.” By A. P. 
Drucker. 4 Journal of Criminal Law and Crimi- 
nology 47 (May). 

“The juvenile-adults are placed without any 
classification at all. This makes it possible for 
one accused of murder to become cell-mate to 
another held for disorderly conduct merely. . . . 
The prisoners as a whole, and especially the 
juvenile-adults, are kept altogether too long in 
the county jail, some being held as long as six 
months, though this is against the law. This 
circumstance is due to the following reasons: 
(1) the attitude of unscrupulous lawyers, who 
have learned by experience that they can extract 
more money from their clients by delaying the 
case; (2) the lack of influence or friends on the 
part of many young persons; (3) the fact that 
the grand jury is often unable to complete its 
work in one month; (4) a paucity of criminal 
judges.” 

‘Mental Types of Juvenile Delinquents, Con- 
sidered in Relation to Treatment.’”’ By Clara 
Harrison Town. 4 Journal of Criminal Law and 
Criminology 83 (May). 

‘When it is determined to which group the 
child belongs, the broad lines of treatment are 
thereby determined. If he proves to be feeble- 
minded, an institution alone will do; if he is 
backward or suspected of moral imbecility a pro- 
tracted observation of his case under favorable 
pedagogical and environmental conditions must 
be made, and this must be followed by a life 
under normal conditions or in an institution 
according to final diagnosis; if he is normal, a 
change of environment and a chance to develop 
under favorable conditions must be presented. 
Within these lines the methods must be adapted 
to the needs of the individual child.” 

See Penology. 

Legal History. ‘‘The Tenure of English 
Judges.”” By C. H. MclIlwain, Harvard Univer- 
sity. 7 American Political Science Review 217 
(May). 

The analogue of the English removal of judges 
on joint address of the houses of Parliament is 
not our recall of judges, but more nearly the 
bill of attainder. The author tries to correct some 
inaccuracies of legal historians, and shows that 
English judges held office during good behavior 
at an earlier date than is frequently asserted. 
The procedure of removal by joint address has 
‘proved to be very unsatisfactory in operation,” 
and has been actually applied only once, as far 
back as 1830. 

“Notes on the History of Commerce and Com- 
mercial Law: I, Antiquity.”” By Layton B. 
Register. 61 Univ. of Penn. Law Review 431 
(May). 

“Before Rome the Mediterranean commerce 
had reached a high state of development, espe- 
cially at the hands of the Pheenicians. However, 
no law has come down to us until the period of 
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the Greeks. The Rhodians developed a mari- 
time law of which we have indirect knowledge 
and which is the source of modern admiralty.” 

“Norse Law in the Hebrides.” By D. F. 
Westminster Review, v. 179, p. 526 (May). 

‘‘Murder, seduction, incest (marriage was for- 
bidden between relations to the fifth degree), 
and, in certain circumstances, perjury, were 
punished with death; theft, robbery, arson, and 
adulteration of food with outlawry or imprison- 
ment, but a humane provision acquitted of all 
punishment the man who stole food to sustain 
his own or his family’s exsitence. Blood and 
family feuds, so frequent a source of disturbance 
among all primitive peoples, while admitted, 
were not encouraged, and the law generally 
enforced their settlement by payment of were- 
gild, or compensation to the aggrieved party.” 

e Contracts, Scandalum Magnatum, Pub- 
lic Nuisances, Visigothic Code. 

Marriage and Divorce. ‘Divorce in Eng- 
land, the United States and Canada.” By F. P. 
Walton. 22 Yale Law Journal 531 (May). 

“Nothing appears more clearly from the evi- 
dence presented to the Royal Commission in 
England than the fact that in that country a 
very large number of people dispense with 
divorce simply because they cannot afford it. . . 
In the United States this is not the case to any- 
thing like the same extent. Questions were 
submitted to a large number of American lawyers 
in different states. From the replies it appears 
that in Alabama a poor person can obtain a 
divorce for about forty dollars, in Connecticut 
for fifty dollars, in Georgia for twenty-five to 
fifty dollars, in Illinois for about thirty-five dol- 
lars, in Indiana for two dollars —a price pos- 
sibly too tempting — in Louisiana for five dol- 
lars, and so on. Without laying undue stress 
upon the precise figure there is every reason to 
believe that in most of the states divorce is 
within the reach of the mass of the people.” 

The report of the Royal Commission receives 
much attention and the author also refers to 
opinions of sociologists on the divorce problem. 

“The Bases of Divorce.” By John Lisle. 4 
Journal of Criminal Law and Criminology 30 
(May). 

A searching examination of the problem of 
divorce, largely from an ethical point of view; 
the writer makes several quotations from 
Miraglia. 

Minimum Wage. “Judicial Interpretation 
of the Minimum Wage in Australia.””’ By M. B. 
Hammond. American Economic Review, v. 3, 
p. 259 (June). 

“Once having established his point that a 
living wage is to constitute the irreducible mini- 
mum — ‘a thing sacrosanct, beyond the reach 
of bargaining’ — below which wages of average 
employees may not be allowed to fall, Mr. Jus- 
tice Higgins [president of the Commonwealth 
Arbitration Court] is, however, quite willing to 
allow that the prosperity of an industry will 
have to be considered in fixing the wages of the 
higher grade workmen.” 


The Green Bag 


““A Star Chamber Tariff... By W. J. Ghent, 
Metropolitan, v. 38, p. 64 (June). 

“The bill of Senator Chilton of West Vir. 
ginia, for a minimum wage for women whose 
products enter into interstate commerce, is 
generally regarded as defective in many respects; 
but it is at least a beginning, and will no doubt 
be followed by other bills more carefully 
drawn. ... Judicial decisions, as Mr. Dooley 
long ago pointed out, follow the election re- 
turns; and it seems quite likely the Supreme 
Court may acknowledge the power of Congress 
to prohibit interstate commerce in products not 
made under certain prescribed conditions re. 
garding the wages and hours of women and 
children.” 

Monopolies. ‘Amendment of the Sherman 
Anti-Trust Law.”” By J. Newton Baker. 1 
Georgetown Law Journal 218 (May). 

“We believe the ‘rule of reason’ is a correct 
statement of the law and the application as 
made by the Supreme Court conforms with the 
intention of the originators and is fully adequate 
to reach and invalidate combinations, trusts, or 
monopolies operating in restraint of trade; 
that to amend the statute in such manner that 
‘undue,’ ‘indirect,’ ‘unreasonable,’ and ‘rule of 
reason’ be eradicated is most difficult, and it is 
difficult to perceive the wisdom of such measure 
could it be accomplished.” 

Monroe Doctrine. ‘The Monroe Doctrine: 
An Obsolete Shibboleth.’’ By Professor Hiram 
Bingham, Yale University. Aflantic, v. 11], p. 
721 (June). 

An able study of Pan-American politics by a 
writer singularly well informed regarding con- 
ditions in Latin America. 

“Germany is getting around the Monroe 
Doctrine, and is actually making a_ peaceful 
conquest of South America which will injure us 
just as much as if we had allowed her to makea 
military conquest of the Southern republics. 
She is winning South American friendship. 
She has planted colonies, one of which, in 
Southern Brazil, has three hundred and fifty 
thousand people in it, as large a population as 
that of Vermont, and nearly as large as that of 
Montana. . . Laughing in her sleeve at the 
Monroe Doctrine as an antiquated policy, which 
only makes it easier for her to do a safe busi- 
ness, Germany is engaged in the peaceful con- 
quest of Spanish America.” Z 

“Easy Money on the East Coast.’” By Gran- 
ville Fortescue. Metropolitan, v. 38, p. 46 (June). 

“The Monroe Doctrine is an anomaly. It 
overrides vital principles of international law. 
It implies a superiority vested in the United 
States. ... We are about to enter upon a 
new era in the relations with our Latin-American 
neighbors, and it behooves the people of this 
country to take mental inventory of their 
knowledge of South America problems; for 
South American problems will produce North 
American crises in the not far distant future.” 

Mortgage. See Real Property. 

Natural Law. See Government. 
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Naturalization. ‘Are the Japanese Mongo- 
lian?” By William Elliot Griffis. North American 
Review, v. 197, p. 721 (June). 

“The Japanese are not ‘Mongolian.’ They 
justly refuse to be classed as such. It is the dis- 
grace of the United States that the Japanese 
cannot as yet obtain citizenship. They are as 
likely as any other stock, when naturalized, to 
become in time as patriotic as most other peoples 
among us more or less assimilated. — This is 
true, largely because real Christianity is certain 
in time to transform as much American as any 
other human nature that masks its brutishness, 
injustice, and hypocrisy under high-sounding 
names. In treaty-keeping, the Japanese have 
already proved themselves the ‘whiter’ of the 
two parties. In the end, both deserving and 
winning success, they will gain social as they 
have already won political equality with Occi- 
dentals, and the world will be the better for it.” 


Negligence. See Psychology. 

Panama Canal. ‘‘The Panama Canal: The 
Rule of Treaty Construction Known as Rebus 
Sic Stantibus.”” By Hon. Hannis Taylor. 1 
Georgetown Law Journal 193 (May). 

“It seems to me that a radical breach of the 
tacit condition, rebus sic stantibus, occurred when 
in November, 1903, the Canal Zone became, by 
purchase, the domestic territory of the United 
States... . The existence of the rule, rebus 
sic stantibus, as applied to the construction of 
treaties, has never been denied, so far as I 
know, and it is not at all likely that Great 
Britain will deny its existence in the present 
instance.” 

“Exemption from Panama Canal Tolls: A 
Discussion Based upon the Law of Public Call- 
ings.”’ By Prof. Eugene Wambaugh. 7 American 
Journal of International Law 233 (Apr.). 

This is a revision of an article which appeared 
in the Boston Evening Transcript of Feb. 8, 1913, 
and in the Congressional Record of Feb. 26, 
1913 (p. 4223). See 25 Green Bag 197. 

Penology. ‘‘Crime and Punishment.’’ By 

A.M. Brice. Contemporary Review, v. 103, p. 679 
(May). 
_ “Twenty-one girls, all eligible for treatment as 
juvenile adults under the Borstal system, were 
sent to prison for the first time. During the 
following twelve months these twenty-one girls 
committed offenses for which they were sent to 
prison seventy-two times. Only one was com- 
mitted once; the rest were committed from two 
to seven times each during the year. 

“It is to help such cases that the ‘Modified,’ 
as opposed to the ‘Full’ Borstal system, is now 
being applied. Under this system offenders 
who are under short sentences receive that per- 
sonal care and individualization which form the 
underlying principles of the ‘Full’ Borstal plan, 
and experience shows that this is also having 
good results. It is to the credit of the prison 
officials that this modified system, which takes 
into its net thousands who are not qualified for 
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the ‘Full’ system, is not the child of the Legis- 
lature, but merely an administrative re-arrange- 
ment of prison methods, adapted to offenders of a 
particular age. Nor, in taking leave of this 
most promising and already productive system, 
must the afterwork of the Borstal Committees 
and Association be forgotten. In seeking to pre- 
vent the complete or the continuous demorali- 
zation of the young offender, they are not merely 
reforming the criminal, but also protecting 
society — two ideas which are sometimes re- 
garded as if they were alternatives.” 

See Psychology. 

Police Power. 

Procedure. See Criminal Procedure, Inter- 
national Arbitration. 


Psychology and the Law. ‘The Association 
Method in Criminal Procedure.’’ By Paul Men- 
zerath. 4 Journal of Criminal Law and Crimi- 
nology 58 (May). 

A translation of a highly technical article of 
obvious importance for psychologists. The asso- 
ciation method of psychoanalysis is carefully 
examined, and is found not to be available at 
the present time for practical application. Theo- 
retical questions need to be cleared up, and 
investigators still have much to learn from ex- 
periments on criminals themselves. 

A number of papers on the subject of psy- 
chology applied to the law were published in 
Case and Comment (v. 19, no. 12) for May, 1913. 
The general topic is discussed by Professor 
Josiah Morse (‘The Value of Psychology to the 
Lawyer,” p. 795), who gives copious illustra- 
tions of the importance of psychological facts in 
daily life, and expresses his belief in the value of 
psychology to the laywer. He thinks, however, 
that the service of psychology to the law is 
indirect, and is sceptical as to its availability 
for practical application in. the court room. 
Prof. Erwin W. Runkle (‘Application of Psy- 
chology to Law,” p. 835) likewise maintains that 
psychology has a general rather than specific 
application, but sees a growing use for psy- 
chology in the criminological laboratory. 

The application of psychology in the crimi- 
nological laboratory is also advocated in an 
able paper by Professor Robert H. Gault (‘‘Suffi- 
cient Motives in Human Behavior and a Corol- 
lary,” p. 813). Dr. Charles Gilbert Davis 
(“The Psychology of Crimes and Criminals,” 
p. 820) restates withapproval Lombroso’s theories 
of the born criminal and the physical signs of 
degeneration, and advocates humane penological 
measures. 

Most of the papers treat of the psychology of 
testimony. Professor R. S. Woodworth writes 
of this subject with some vigor of analysis (‘‘The 
Preponderance of Evidence,’’ p. 827), and dis- 
cusses the psychology of error, as affording a 
test of the reliability of witnesses. Edwin A. 
Kirkpatrick (‘‘The Psychology of the Common 
Law Requirement that Testimony Shall be 
Objective and Specific,’ p. 837) considers that 
“It is wise in the light of psychology to insist 
that testimony shall concern specific facts,” 
yet our memories may often be more accurate 


See Teachers’ Pensions. 
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as to general facts, and it may be questioned 
whether courts of law do not attach too much 
importance to specific memories.’’ An interesting 
communication from Professor E. B. Delabarre 
(‘‘Retrotractive Amnesia and Confessions of 
‘Self-Robbery,’’’ p. 839) tells of several cases of 
obliteration of the memory of recent events by 
sand-bagging and other accidents. Albert S. 
Osborn, in an article which will interest lawyers 
who have’anything to do with questioned docu- 
ments and forgery cases (‘Form Blindness,’ p. 
800), writes of the widely divergent abilities of 
different observers, and presents several graphic 
diagrams. 

The uses of psychology in the law of negli- 
gence are suggested by a paper contributed by 
Christian Doerfler (‘‘A Psycho-Legal Discovery,” 
p. 808). This article describes the psychological 
principle underlying the decision of the Wis- 
consin Supreme Court in Kazcmarek v. Geuder 
Paeschke & Frey Co. 148 Wis. 46, where the 
employee was allowed to recover for injuries he 
had received during. his operation of a machine 
which required a rapid sequence of automatic 
movements of the hand undirected by the will. 
(See 24 Green Bag 152.) 

Another writer takes up a psychiatric phase 
of the subject (Shepherd I. Franz, ‘‘The Mental 
Status of Some Cranks,” p. 832) and urges the 
importance of early recognition of such types of 
paranoia as those instanced, whether of the 
responsible or ‘‘demi-responsable”’ variety. 

Judge George W. Atkinson (‘Psychology and 
the Law,” p. 817) maintains the metaphysical 
principle of free-will. ‘‘The fundamental aim of 
jurisprudence is to realize external freedom by 
removing the hindrances imposed on each other’s 
free action through the interferences of other 
wills.”’ 

Public Nuisances. ‘Equity Jurisdiction to 
Abate and Enjoin Illegal Saloons as Public 
Nuisances.” By Prof. Henry Schofield. 8 J/li- 
nois Law Review 19 (May). 

“When the Illinois Supreme Court [Stead v. 
Fortner, 255 Ill. 468] says such legislation is but 
declaratory of an existing jurisdiction to shut up 
and close illegal saloons as public nuisances by 
the writ of injunction against the saloon-keeper, 
reaching back to the days of Elizabeth, the court 
is simply going against the whole current of 
English and American judiciary law. It always 
has been universally understood and declared by 
judges, lawyers and text-writers alike, that these 
modern prohibitory liquor statutes in several 
of the states authorizing and requiring the 
courts to issue the writ of injunction against 
saloon-keepers, are innovating statutes, intro- 
ducing new doctrine on the point of the ade- 
quacy of the remedy at law to shut up and close 
illegal saloons as public nuisances simply because 
they are illegal.” 

Questioned Documents. Sce Psychology. 

Real Property. ‘The Lien Theory of the 
Mortgage — Two Crucial Problems.” 11 Michi- 
gan Law Review 495 (May). 

The writer in a former article (10 Mich. L. 


The Green Bag 


Rev. 587, see 24 Green Bag 400) concluded that 
the interest of the mortgagor, in states adopting 
the lien or equitable theory of the mortgage, isa 
legal interest in the land as distinguished from 
an equitable interest, a right im rem as distin. 
guished from a right im personam, a right which 
in the terminology of jurisprudence would be 
a “‘hypothecation”’ (Holland, Jurisprudence, 10th 
ed., pp. 183-225). This later article is written 
to obtain confirmation of a conclusion which 
seems remote, though its premises are found in 
our case law. After examining the two specified 
problems in the light of judicial opinions the 
author maintains that a logically consistent 
theory of real property requires acceptance of 
the principle of a legal interest in the land. 


See Husband and Wife. 


Scandalum Magnatum. ‘Scandalum Mag. 
natum in Upper Canada.”” By Hon. \illiam 
Renwick Riddell. 4 Journal of Criminal Law and 
Criminology 12 (May). 

This action became obsolete in England, no 
instance of its use being found later than 1710. 
One attempt, and only one, was made over a 
century ago to bring the action into force in 
Upper Canada, by Mr. Justice Thorpe. 


Social Legislation. See Minimum Wage, 
Teachers’ Pensions, Workmen’s Compensation. 


Teachers’ Pensions. ‘‘Constitutionality of 
Teachers’ Pensions Legislation: I, Pension Laws 
in General.”” By H. L. Wilgus. 11 Michigan Law 
Review 451 (May). 

A detailed analysis of the principles which 
have been established by the courts in dealing 
with this subject. This exposition will appeal to 
those who are interested in studying the roaden- 
ing scope of the police power along the line of 
Professor Goodnow’s treatment. (See 24 Green 
Bag 483.) ; ‘ 

In the second part the author will later dis- 
cuss the constitutionality of a bill pending in 
Michigan. 

Uniformity of Law. ‘Needed: A Uniform 
Law Merchant.” By C. A. Douglas. 1 George- 
town Law Journal 202 (May). 

The writer favors an amendment to the 
federal Constitution granting the necessary power 
to Congress to pass a Law Merchant for the 
entire commerce, intra-state as well as inter- 
state, of the United States. 

Visigothic Code. ‘The Forum Judicum 
(Fuero Juzgo). A Study in the Early Spanish 
Law.” By Charles Sumner Lobingier. 8 J/linois 
Law Review 1 (May). 

References are to Scott’s “Visigothic Code.’ 
An exposition of the system of law in general 
outline, with some incidental historical dis- 
cussion. 


Witnesses. See Psychology. 


Workmen’s Compensation. ‘Workmen's 
Compensation Acts as Thus Far Considered in 
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Latest Important Cases 


American Cases.” By N. C. Collier. 76 Central 


Law Journal 354 (May 16). 

“It may be thought, therefore, that there is 
no very great assurance that a compulsory work- 
men’s compensation act would be upheld under 
the due process of law clause of the federal 
Constitution, and if such legislation of a per- 
missive character may embody all or practically 
all of the features that a compulsory act should 
contain and thus escape all assaults upon its 
constitutionality, it would be a sort of bigotry 
to insist upon the compulsory idea. It is un- 
doubtedly true that five of the six courts, which 
have spoken, would sustain an optional law, 
and it is not certain that more than two of them 
would have sustained a compulsory law. In- 
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deed, two of them sustaining an optional law 
have strongly intimated they would not.” 


” 


Women. ‘Women and the Legal Profession. 
By Holford Knight. Contemporary Review, v. 
103, p. 689 (May). 

“My general answer, therefore, to this series 
of objections is, that the alleged physical dis- 
abilities are exaggerated, also negatived by the 
experience of daily life; that the defects of tem- 
perament and mind will either be corrected by 
training and education, or prevent the receipt of 
legal work (as men in like case have found); 
and that the fears as to an interference with the 
course of justice will dissolve as experience of 
woman in her new sphere is gained.” 





Latest Important Cases 


Bankruptcy. Life Insurance Policies of Bank- 
rupt — Trustee Entitled only to Cash Surrender 
Value. U.S: 

In a number of recent cases, the United States 
Supreme Court has held that under sub-division 
5 of section 70a of the Bankruptcy Act, the 
trustee is entitled only to the cash surrender 
value of the bankrupt’s policies of insurance at 
the date of the filing of the petition. Hence, if 
a bankrupt dies any time after the petition is 
filed, the trustee has no interest in the proceeds 
of the policy beyond its surrender value at the 
date of the filing of the petition. Burlingham v. 
Crouse, Oct. term no. 184 (L. ed. adv. sheets 
no 13, p. 564), Everett v. Judson, Oct. term no. 
595 (L. ed. adv. sheets no. 13, p. 568), Andrews 
v. Pariridge, Oct. term no. 496 (L. ed. adv. sheets 
no. 13, p. 570). 


Contempt. Procedure to Punish for Con- 
tempt — Excessive. Punishment. D.C. 

In In re Gompers, decided May 5, the Court of 
Appeals of the District of Columbia reversed 
the sentences imposed upon the appellants by 
the Supreme Court of the District of Columbia, 
holding them excessive, and sentenced the re- 
spondent Gompers to thirty days in jail and the 
respondents Mitchell and Morrison to pay a fine 
of $500 each. (Washington Law Reporter, May 
9.) 

The Court (Van Orsdel, J.) reviewed the 
controversy from its inception in 1907 in an 
extended opinion, and concluded: — 

“The differences which necessitated the in- 
junction have been settled. The sole purpose 
of punishment, therefore, is to give reasonable 


assurance that respondents will in the future 
respect the authority of the courts. While the 
injunction was issued to restrain the most subtle 
and far-reaching conspiracy to boycott that has 
come to our attention, the boycott had ceased 
and the necessity for the injunction no longer 
existed at the time this case was tried below. 
A penalty, therefore, which would have been 
justifiable to prevent further defiance of the 
order of the court but for the settlement, would 
now be needless and excessive. Had the court 
below imposed penalties not greatly in excess of 
those which we now deem adequate, we would 
not feel justified in holding that there had been 
an abuse of discretion. Since, however, the 
penalties imposed are so unreasonably excessive, 
and we are called upon to modify the judgments, 
we prefer to err, if at all, on the side of modera- 
tion. No one, however, can read this record 
without being convinced that respondent Gom- 
pers has been the chief factor in this contempt; 
hence, a severer punishment is merited in his 
case than in the cases of the other respondents.” 
The only error in the record was found to 
relate to the excessive punishment imposed. 


Corporations. Meaning of ‘Engaged in Busi- 
ness’’ — Federal Corporation Tax Law. U.S. 


In McCoach v. Minehill & Schuylkill Haven 
R. Co., 228 U. S. 295, decided Apr. 7, the United 
States Supreme Court held that a railroad com- 
pany which has leased its entire railroad to a 
company which agrees to operate it and keep it in 
repair, is not “engaged in business” within the 
meaning of the federal corporation tax law of 
1909, imposing an excise tax on corporations 
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doing business in any state. Mr. Justice Pitney 
delivered the opinion of the court. 

A dissenting opinion was delivered by Mr. 
Justice Day, Justices Hughes and Lamar also 
dissenting. 


Criminal Law. Conviction through Decoy. 

2 ae 3 

In United States v. Healy, in the United States 
District Court, D. Montana (February, 1913, 
202 Fed. Rep. 349), a conviction of crime was 
set aside on the trial court’s own motion because 
it had been procured through a decoy or trap. 
The Court said: — 

“In this case the Court, of its own motion, 
vacates the sentence and judgment, sets aside 
the verdict and discharges the defendant. The 
conviction was for a felony, an unlawful sale of 
intoxicating liquor to an Indian, contrary to 
Act Jan. 30, 1897, c. 109, 29 Stat. 506.” The 
Court referred to the fact that the evidence had 
been obtained by a purchaser acting as a decoy, 
there being nothing in his appearance to betray 
the fact that he was an Indian, and continued: — 

“Decoys are permissible to entrap criminals, 
but not to create them; to present opportunity 
to those having intent to or willing to commit 
crime, but not to ensnare the law abiding in 
unconscious offending. Where a statute, as 
here, makes an act a crime regardless of the 
actor’s intent or knowledge, ignorance of fact is 
no excuse if the act be done voluntarily; but 
when done upon solicitation by the Govern- 
ment’s instrument to that end ignorance of fact 
stamps the act as involuntary, and excuses, or 
at least estops the Government from a convic- 
10m. .. . 

“In the case at bar the act is innocent but for 
the status of the solicitor, and because he is a 
decoy of concealed disability the act is blameless, 
and there is estoppel against conviction. Were it 
otherwise honest men could easily be made 
felons. Many of the Government’s Indian wards 
are not distinguishable from Caucasians.”’ (Dis- 
cussed in New York Law Journal, Apr. 4.) 


Evidence. Hearsay Rule — Extrajudicial 

Confession of Third Person Incompetent. 
U.S. 

The extrajudicial confession of a third per- 
son, since deceased, that he had committed a 
murder with which the accused was charged, 
was held to be inadmissible in evidence in behalf 
of the accused, in Donnelly v. U. S., 228 U.S. 
243, 33 Sup. Ct. Rep. 451, decided Apr. 7. The 
opinion of the Court was delivered by Mr. 
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Justice Pitney, Holmes, Lurton, and Hughes, 
JJ., dissenting. The New York Law Journal, 
discussing the decision editorially (May 9, 1913), 
speaks of the tendency to restrict dying declara. 
tions, and believes the majority to have taken 
the correct view, notwithstanding the arguments 
given by Mr. Justice Holmes and the reasoning 
of Professor Wigmore (Wigmore on Evidence, 
secs. 1476, 1477). ‘‘Under present conditions we 
believe the average criminal, although not 
expecting to live, if he elected to speak at all, 
would not hesitate falsely to accuse an enemy or 
to take upon himself the responsibility for an 
independent crime in order to exonerate a friend, 
This species of evidence should be excluded, 
either against or in favor of a _ criminal 
defendant.” 


Wills. The “End” of a Will. N. Y., Mass. 


What is the ‘‘end” of a will was under con- 
sideration by Surrogate Fowler in Mutter of 
Peiser, reported and discussed in the New York 
Law Journal of March 11. The New York 
statute requires that a will shall be signed at its 
end. The maker had taken an ordinary two- 
sheet foolscap, consisting of a single shiet of 
paper folded so as to make four pages. He 
began to write his will on one of the outside 
pages and continued it on the other outside page, 
and then went back to the inside of the first 
page, where he finished it, and signed his name, 
and had it attested by witnesses, in accordance 
with the law. 

The will was held to be valid, notwithstanding 
the fact that the middle part of it was on the 
back of the second sheet, and the beginning and 
ending part of the will were on the obverse and 
reverse of the first sheet. (Discussed in National 
Corporation Reporter, Apr. 24, p. 397). 

A similar result was reached by the Massachu- 
setts Supreme Judicial Court Apr. 8. The 
question whether the will of the late Charles H. 
Pratt was properly executed was submitted to the 
jury, which decided it to have been properly 
signed. The testator had executed the will by 
signing it in the margin of the next to the last 
page, or the last page of the will proper. He had 
previously signed the margins of the other 
pages for identification. Three witnesses signed 
their names at the bottom of the will on the 
fifth page, witnessing testator’s signature in the 
margin. A few moments after they had retired, 
they were recalled. They saw Pratt sign the 
will again in the usual place at the end. But 
they did not legally witness this signature by 
again signing their own signatures. 
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THE QUASI-LEGISLATIVE FUNC- 
TION OF AN INTERNA- 
TIONAL COURT 


HE view expressed in Professor 

Hayes’ suggestive paper, elsewhere 
printed in this issue, is that the growth 
and decay of nations involve changes in 
their political power and territorial pos- 
sessions, whence it follows that a satis- 
factory system of international law must 
be flexible rather than rigid, and must 
not rest on the assumed justice of the 
existing status. Professor Hayes be- 
lieves that judicial arbitration, unaided 
by the corrective of legislation, leads to a 
rigidity of law which undermines the 
security of this method of adjusting dis- 
putes, that it results in overemphasis 
on the principle of the sanctity of na- 
tional sovereignty, and that it sets up 
an international oligarchy precariously 
maintained by the favored powers, not- 
withstanding the fiction of equality of 
nations. A stagnant, undemocratic con- 
dition of international law will not serve 
to prevent violation of the rights of 
weaker nations by the seizure of great 
portions of their territory, nor will such 
a system of law prove adequate to up- 
hold the justice of expansion of territory 
when it is in the interest of civilization. 
Thus there is pressing need for some 
form of legislative and executive organ 
of the democracy of nations, if inter- 
national arbitration is to keep pace with 
evolution and satisfy the needs of the 
human race. 


GION AANVOEA AEA ESCM ENCOE NORE N OSLER 


We believe that this view magnifies 
the importance of questions of terri- 
torial sovereignty and colonial expan- 
sion as a bone of contention among the 
nations in future. One high authority 
says: “The more the status of the terri- 
tory of the states tends to become 
permanent, and especially as the earth 
becomes more completely partitioned 
among the nations, the fewer will be the 
colonial questions which make up at the 
present time such a large number of 
the questions affecting vital interests.”’ 4 
There is no noticeable sentiment among 
the American people at the present time 
in favor of the acquisition of new terri- 
tory in the Western hemisphere. The 
tendency of republican institutions in all 
parts of the world is adverse to terri- 
torial expansion from which the private 
citizen will receive no benefit. Eco- 
nomic expansion has taken the place of 
military conquest, and economic expan- 
sion is a world rather than a national 
development, and instead of leading 
necessarily to political expansion tends to 
the removal of political impediments to 
international intercourse. The principle 
of the ‘‘open door” and maintenance of 
equal commercial opportunity in such 
countries as China is to be reckoned 
with. 

Yet even if we grant that questions of 
territory will continue to agitate the 
great powers, does it follow that a flexi- 
ble system of international arbitration 


tDr. Hans Wehberg, 7 American Journal of 
International Law, p. 312. 
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cannot be devised by which such dis- 
putes can be properly adjusted? On 
this question there is a difference of 
opinion. Many of the leading pacifists, 
Zorn and Wehberg for example, are 
agreed that the submission of all ques- 
tions affecting the vital interests of 
states to an arbitral court cannot in 
the present state of affairs be made com- 
pulsory. Other jurists maintain that 
all causes of dispute may be so submitted. 
The latter view seems to be approxi- 
mately that of Professor Reinsch: — 

If we are to deprive war more completely of 
its raison d’étre, it will be necessary that there 
be found methods of developing international 
law so as to make it correspond to the vital needs 
of mankind and to render recurrence to violent 
means of vindicating rights less and less excus- 
able. The great international conferences are 
the beginning of a legislative body, but as yet 
they are much hampered by diplomatic con- 
siderations. A world-legislation decreeing laws 
by majority of votes is still in the distant future 
and would involve a total departure from our 
present system of autonomous nations. Is there 
an agency by which international law could be 
developed gradually but on the basis of prin- 
ciples that would in themselves make possible, 
and in fact import, recognition also by a world 
conference with legislative attributes? We be- 
lieve that for the time being definiteness in inter- 
national law principles could be achieved best, if 
they were hammered out in such important liti- 
gation as would come before high courts of 
international judicature. Growing from prece- 
dent to precedent, adapting itself always more 
perfectly to the needs of the world, resting on 
principles of human reason tested in action, inter- 
national law could grow strong in importance and 
authority. For by judicial interpretation con- 
flicting points of view are dissolved, the better 
reason is gradually allowed to establish itself, 
new implications are seen in older and accepted 
principles, which in turn will be a guidance in 
the just settlement of controversies as they arise. 
Thus the Jaw is conceived of as a growing, living 
organism not subject to artificial construction 
by wrong-headed caprice no matter how strongly 
endowed with temporary power.? 


2‘*American Love of Peace and European Skep- 
ticism,’’ International Conciliation Publications, 
no. 68. 
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So far as Professor Reinsch implies 
that every new and complicated ques- 
tion of international policy may be 
settled by legal arbitration, we are un- 
able to accept his position. The forces 
of precedent tend to crystalize any sys. 
tem of law and to prevent its twisting 
to meet novel situations, and even 
though the international court takes to 
itself, more and more, the functions of a 
court of equity it must be governed toa 
large extent by fixed principles of inter- 
national law and equity. It docs not 
follow, however, that another arbitral 
agency is not available for the cleter- 
mination of disputes affecting vital inter- 
ests, without need of resorting to 
diplomatic mediation. We have previ- 
ously urged that a complete system of 
arbitration calls for the establishment of 
two tribunals, one of mandatory juris- 
diction, for the settlement of purely legal 
controversies, composed of professionals, 
the other of voluntary jurisdiction, deal- 
ing with semi-political controversies, 
partly including non-professional states- 
men among the arbitrators. The latter 
tribunal would thus be in a position, 
where the parties consented to its juris- 
diction, to dispose of controversies in- 
volving the application of some new 
principle of justice not found among 
settled rules, yet such a court would 
be of such competence in international 
law that its decision would not be extra- 
legal, but would constitute as authorita- 
tive a precedent as the decision of a court 
of purely legal jurisdiction. In_ this 
way international law would freely ex- 
pand by the creation of new principles, 
and an organ of judicial legislation, would 
be provided answering to the requisites 
of a purely legislative body. In this way 
Professor Reinsch’s ideal of a growing 
organism of judicial precedent would the 
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more readily be fulfilled, and what we 
have to offer is, broadly speaking, a con- 
frmation rather than a criticism of his 


view. 

The idea that international arbitra- 
tion cannot achieve its hopes till the far 
distant day when an international legis- 
lature is established is surely a mistaken 
one. It suggests, however, the ll- 
important point that the quasi-legisla- 
tive function is essential to the vitality 
of the international court, and must not 
be disregarded as a consequence of that 
spirit of legalism which overreaches itself 
in the effort to take the law out of inter- 
national politics. 


THE RIGHT OF TESTACY 


ICE-PRESIDENT MARSHALL’S 

recent assertions regarding the 
right of testamentary disposition at- 
tracted considerable attention. He said 
that ‘“‘the right to inherit and the right 
to devise are neither inherent nor con- 
stitutional, but upon the contrary they 
are simply privileges given by the state 
to its citizens.” 

The right of a man to dispose of his 
property by will is of the same nature as 
his right of ownership in the property 
itself. If his right to own property is 
absolute it is but a corollary that he 
may not only control the disposition of 
his property while he lives, but may also 
choose who shall succeed him after he is 
dead in the title he enjoys. But if his 
right of property is a limited right it may 
obviously be limited either with respect 
to the distribution he may make of his 
possessions while he lives or with respect 
to any posthumous distribution of his 
wealth. 

From the point of view of so-called 
“natural” law, there is no such thing as 
an absolute right of private property. 
Property is, to be sure, an attribute 
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which distinguishes man from brutes. 
Miraglia says: ‘An animal can join 
itself to an object by a physical bond and 
can grieve for it if he is deprived of it, 
but he is not able to create the moral 
bond which distinguishes property from 
possession.”’ Property, while it is one 
of the things governed by law, must not 
be misconceived as distinctly a legal 
institution. Property is the creature of 
economic forces of distribution, and a 
positive economic life, positive in the 
sense that there is a visible physical 
embodiment of economic purpose, is a 
distinctive attribute of mankind. Prop- 
erty, as thus used in a general sense, 
may signify not individual but collective 
property. Sociologists are wont to lay 
stress on the collectivistic aspects of 
primitive society. In ancient Rome and 
Greece there was a tradition of a Golden 
Age in which private property was non- 
existent. Property is frequently asserted 
to have gone through a collective stage 
before the egoistic one was attained. It 
is unnecessary for our purpose to show 
that there was ever a time in which there 
was not a trace of private property, for 
if private property existed in the slightest 
degree it was so different from private 
property as we now know it that the 
relative and limited character of the 
right in the earliest times is self-evident. 
In the course of evolution, as society 
progressed, property became more and 
more individualized as a consequence of 
economic development, and a changing 
economic system and a changing natural 
justice gradually built up the right of 
private property as we know it, without 
however making of it an absolute right 
which the community could not regulate 
and restrict. 

There is a parallel development in the 
progress from intestacy to testacy. At 
first the collective idea, as represented 
by the family, prevailed, the property 
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of the deceased being distributed among 
the surviving members of his family; the 
right of disposition by will arose as an 
incident of individual ownership to which 
the rights of kinsmen were subordinate. 
Usually the right of testamentary dis- 
position has been limited in the interest 
of survivors, and even the Anglo- 
American system, while remarkable for 
its liberality in subjecting the power of 
the testator to few limitations, by no 
means concedes an absolute right of 
testamentary disposition, as the rule 
against perpetuities shows. 

It is therefore impossible to uphold 
the view taken by Surrogate Fowler of 
New York in a recent case, that ‘‘the 
right to dispose of property after death 
is a natural and inherent right of man- 
kind which cannot be taken away by the 
state.” This is quite as extreme a state- 
ment as the assertion that this right is 
merely a legal grant by the state resting 
upon no deeper foundation than that of 
privilege. The right is one neither fixed 
nor absolute, which has its roots in the 
actual life of the community and which 
like everything human is subject to 
change, though not necessarily to radical 
transformation. Gareis says that the 
modern effort to restrict inheritance by 
will endangers civilization, and any 
drastic proposal to confiscate large in- 
heritances may properly excite misgiv- 
ings. It does not follow, however, that 
well-considered modifications of our in- 
heritance law may not be along the line 
of progress, if they are made with due 
recognition of the danger which Gareis 
perceives and in an earnest endeavor 
to avoid it. 


A LOYAL SPOUSE 


HANDWRITING expert, so we 
are told, frequently runs across 
interesting as well as entertaining speci- 
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mens of literary effort. Mr. Webster 
A. Melcher of Philadelphia kindly sends 
the Green Bag the following extract from 
a letter which passed through his hands, 
He has of course changed the names. 
From Mrs. Jones’ letter to Mrs. Black: — 

“Give my love to Mr. Black. I don’t care if 
you don’t like it. You can send your love to 
that man of mine; wish I did not own him; he 
will never die.” 

Our readers can decide for themselves, 
comments our correspondent, ‘‘whether 
the writer of the letter from which this 
was taken was a suffragette or some other 
kind of an ‘ette.’”’ 


WOULD NOT STATE HIS 
POINTS FIRST 


GOOD story is told of the late Lord 
Ashbourne, who was at one time 
Lord Chancellor of Ireland. Occasion- 
ally, says the Law Times, in the Court of 
Appeal, Lord Ashbourne would make up 
his mind to bring a case to an end before 
the rising of the court, and it was highly 
instructive to watch the proceeding. 
A junior, who was not conscious of his 
humor, stood up toopen what appeared to 
be a short interlocutory appeal. Lord 
Ashbourne, after a sentence or two had 
been spoken, interjected, “Now, Mr.— 
why should we reverse the King’s Bench 
on a point like this?” 

“My Lord,” rejoined counsel, “there 
are six reasons why the order should be 
reversed.” 

“Then,” said the president of the 
court, ‘“‘suppose we commence with your 
three best.”’ 

“No, my Lord,” said counsel, “I 
could not consent to that, because I 
have frequently succeeded in this court 
upon my bad points.”’ 

Lord Ashbourne collapsed, and for 
once was unable to have his own way in 
the Court of Appeal. 


BEST 
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A PERMANENT JOB 


A bookkeeper, Charles Goldberg, was recently 
freed from indictment for theft of $2,200 on con- 
dition that he keep his position and repay the 
debt at the rate of $10 per month.— News item. 


orwes GOLDBERG is a foxy man 
As all men will allow. 
He has a very simple plan 
Whereby, no matter how 
His enemies may try, — 
They can’t divorce him from his job. 
This is the reason why, — 


World 


He has to pay ten dollars 
Each month of every year, 
And so, of course, it follers 
By reasoning most clear 
That to clean up the score, 
He must hold his position 
Some twenty years or more. 
If he’d pay compound int’rest 
’Twould make a handsome sum 
And make his job eternal, — 
Charles G.’s a shark, by gum! 
SIRIUS SINNICUS. 
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Monthly Analysis of Leading Legal Events 


There is still partisan agitation in 
Philadelphia over the recent enlargement 
of the Court of Common Pleas, the 
Norih American denouncing the scheme 
as ‘‘tainted by political intrigue” >. as 
an attempt to restore the Penrose influ- 
ence. The plan is evidently a sound one, 
however, which will relieve congestion 
in the inferior courts, and the appointees 
to the new judicial positions seem to be 
of respectable if not remarkable profes- 
sional qualifications. The stirring up of 
so much controversy over the matter 
illustrates the difficulty of securing 
sympathetic public recognition of the 
needs of the courts, when any ques- 
tion of additional judges or larger ex- 
penditure on the courts presents itself. 

This unfortunate tendency is likewise 
apparent in the indifference of the Legis- 
lature toward the Philadelphia Law Asso- 
ciation’s Municipal Court plan. Up to 
this writing, the Senate has also 
failed to take favorable action on Senate 
bills 137, 138 and 141, entitled respec- 
tively ‘An act regulating trial by jury 
in civil cases in courts of record,” “‘An 
act providing that no judgment be set 
aside or reversed or new trial granted 
unless the error complained of has 


injuriously affected the substantial rights 
of the parties,’’ and ‘‘An act to authorize 
the Supreme Court from time to time to 
adopt and promulgate general rules of 
practice.” 

The Law Reform Committee of the 
Association of the Bar of the City of 
New York is hopeful that any law re- 
form desired by this body and the State 
Bar Association in active co-operation 
can ultimately be accomplished. In the 
report of the committee presented May 
13, a large number of important bills 
enacted by the Legislature this year are 
described, including the law (ch. 713, 
L. of 1913) continuing the Board of 
Statutory Consolidation and directing 
them to prepare a practice act and sim- 
plification of procedure, and that (ch. 
471, L. of 1913) providing for a codifica- 
tion of the practice and procedure of 
the Municipal Court of New York City. 
Yet of fifteen bills introduced to carry 
out recommendations approved by the 
Association only two became laws. 


Address by Judge Morrow on Professional 
Ethics 


Judge W. W. Morrow of San Fran- 
cisco, of the United States Circuit Court 
of Appeals for the ninth circuit, addressed 
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a number of applicants for admission to 
the federal bar at Phoenix, Ariz., in 
May on the subject of professional ethics. 
He referred to an article in the Outlook 
in which Colonel Roosevelt had ex- 
pressed his distaste for legalism, and his 
objection to the caveat emptor side of the 
law. In this connection Judge Morrow 
said: — 

“T need not tell you that the maxim 
of caveat emptor is a legal maxim, and 
expresses the rule of the common law 
that the purchaser of property buys at 
his own risk, as to title and quality, 
unless the seller gives a warranty, or 
the law implies one. The buyer is pre- 
sumed to know what he wants, but if he 
is not competent to judge of title or 
quality he requires a warranty. Had 
Colonel Roosevelt extended his studies 
into the civil law, he would have found 
a similar maxim with respect to the 
seller. The maxim there is caveat ven- 
ditor, “let the seller beware.’ This 
maxim requires the seller to protect him- 
self from future responsibility by an 
agreement with the purchaser. 

“The rule of caveat emptor prevails 
in England and in this country. The 
rule of caveat venditor prevails on the 
Continent of Europe. In actual practice 
there is but little difference between the 
two. The results in trade, in commerce 
and in all the affairs of business are 
about the same. The underlying prin- 
ciple in both cases is common honesty, 
and, to my mind, the legalism of caveat 
emptor or caveat venditor is of small 
consequence. The real question is not 
so much the protection of the buyer or 
the seller by the use of maxims of law, 
but to secure common honesty in all 
business transactions; and where there 
is a departure from this requirement, 
the penalty should fall upon the trans- 
gressor, whether he be the buyer or the 
seller; and this is, in fact, the law of the 
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land. It is this law you are called upon 
to uphold, and I am sure that will be 
your purpose in your professional life,” 





Personal 
Professor Roscoe Pound of Harvard 
Law School gave an address at the 
annual meeting of the Berkshire Bar 
Association at Pittsfield, Mass., May 19, 
on “Democracy and the Common Law.” 





Robert McMurdy’s name has been 
sent to the state senate by Governor 
Dunne of Illinois for the office of minor- 
ity member of the Court of Claims. Mr. 
McMurdy, who is president of the IIl- 
nois State Bar Association, succeeds 
A. G. Kennedy. 


Henry L. Stimson, former Secretary 
of War, delivered the annual address 
before the Law Academy of Philadel- 
phia May 27. His subject was, “‘Ini- 
tiative and Responsibility: a Remedy 
for Inefficient Legislation.’’ The closer 
participation of the Executive in legis- 
lation was advocated. It was proposed 
that the President be given power to 
prepare the budget and to introduce it 
into Congress, and to introduce other 
bills, and that members of the Cabinet 
have the right to appear on the floor 
and discuss any bills affecting their 
departments. 


Judge George Hutchins Bingham of 
Manchester, N. H., who succeeds former 
Judge Colt, now United States Senator 
from Rhode Island, on the bench of the 
United States Circuit Court of Appeals, 
first circuit, is forty-eight years of age, a 
graduate of Dartmouth and Harvard 
Law School, and has been a judge of the 
Supreme Court of New Hampshire for 
the last ten years. His father, George 
A. Bingham, was a member of that 
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court and his maternal grandfather, 
Andrew S. Woods, was the Chief Justice 
of the court at one time. Judge Bing- 


ham is the first United States Circuit 
Judge New Hampshire has ever had. 


Administration of Prisons in New York 


The administration of Sing Sing Prison 
is severely arraigned in a report made to 
Governor Sulzer of New York by 
George W. Blake, the Governor’s special 
investigator of prisons and reformatories. 
Mr. Blake revives the story of the 
prison ring that controls a traffic in 
pardons and commutations of sentence. 
The report opens with a bitter attack 
on Warden Kennedy and on Col. Joseph 
F. Scott, who was removed as Superin- 
tendent of State Prisons by Governor 
Sulzer. Colonel Scott was appointed 
after a successful administration, cover- 
ing more than ten years, of the affairs 
of the Elmira Reformatory. He was 
considered one of the foremost penol- 
ogists in the country. The report says 
in part: — 

“Warden Kennedy has violated the 
law, he has permitted the creation and 
continuance of unbusinesslike methods 
and has caused the state to lose thous- 
sands of dollars in a way that points 
directly to graft. He has made no 
attempt to protect the inmates from 
disease and vice, nor any effort to pro- 
duce better conditions in this prison. 
During his administration scandals of 
the prison management have become 
rife in every section of the state. 

“I do not wish to bear too heavily 
upon Warden Kennedy, because I am 
strongly of the opinion that the facts 
set forth in this statement are due 
directly to Joseph F. Scott, who was 
for nearly two years Superintendent of 
Prisons. I have dug into the sterile 
soil of prison management to discover, 
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if possible, one redeeming trait in the 
management of prisons of this state dur- 
ing the period in which Colonel Scott 
was in control, but I have not found 
one sign to show that he was either 
competent, conscientious, or industri- 


” 


ous. 


Philadelphia Law Association 


The Law Association of Philadelphia, 
at a meeting held June 3, unanimously 
adopted the following resolution oppos- 
ing the recall: — 

“Resolved, That we are unalterably 
opposed to any change in the Constitu- 
tion of this state, or of the United States, 
by which, by a vote of the people, the 
terms of office of duly elected or ap- 
pointed judges may be shortened, or 
their judicial decisions be vacated or set 
aside.” 

A resolution in favor of the passage 
of a similar resolution by the state 
bar association was also unanimously 
adopted. 

George Wentworth Carr explained 
why the committee charged with the 
introduction of a Municipal Court bill 
in the legislature had been unable to 
get a Senator to propose the form of 
constitutional amendment agreed upon, 
looking to the establishment of a Muni- 
cipal Court. This was due to the prefer- 
ence of members of the Senate for a 
different sort of Municipal Court, which 
would not abolish the magistrates and 
make a constitutional amendment neces- 
sary. Therefore the plan of the Law 
Association would have to wait until the 
pending bill had been disposed of. 

The Committee on Legislation pre- 
sented a report in which objections to 
House Bill 1789, regulating civil plead- 
ing and practice, were stated. The 
committee, however, admitted that the 
bill contained a number of admirable 
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features, some of which ought to be 
enacted into a statute and others left for 
rules of court. 


Obituary 


Ashbourne, Lord (Edward Gibson), who 
died May 22, was Lord Chancellor for 
Ireland in Lord Salisbury’s first admin- 
istration and for many years took an 
active part in the Irish policy of the 
Government. 


Briggs, Frank O., former United States 
Senator from New Jersey, died May 8 
in Trenton. He had been Mayor of 
Trenton, member of the State Board of 
Education, and State Treasurer. He 
was chosen to take the place of Senator 
John F. Dryden in 1907; his health gave 
way last year and he was succeeded by 
William Hughes of Patterson. 


Crocker, George C., former president 
of the Massachusetts Senate, lawyer 
and author, died May 26. He was for 
twenty years a member of the Boston 
Transit Commission, and had previously 
been chairman of the State Railroad 
Commission. 


Jackson, Gen. Joseph Cooke, who for 
many years practised law in New York, 
being at one time an assistant federal 
attorney, died May 22. 


Leake, General Joseph B., one of the 
oldest practitioners at the Chicago bar, 
died on June 1. He was appointed 
United States District Attorney for the 
Northern District of Illinois in 1879, a 
position which he filled with marked 
ability for four and one-half years. In 
1887 he was elected attorney for the 
Board of Education of the City of 
Chicago. 

McLennan, Peter B., of Syracuse, Pre- 
siding Justice of the Fourth Depart- 
ment, Appellate Division, tripped while 
going downstairs and died May 8, aged 
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62. He was elected Supreme Court 
Justice in 1892, being re-elected in 
1896. He was designated to the Appel- 
late Division in 1898 and became Pre- 
siding Justice on Jan. 1, 1904. 


Soper, Pliny L., former United States 
Attorney for Indian Territory, died in 
Kansas City Apr. 26. He was active in 
the movement for the admission of 
Indian and Oklahoma territories as a 
state. 


Stone, Frederick Peter, president of the 
law publishing house of Bancroft-Whit- 
ney Company, died in San Francisco 
May7. Hewas bornin New Hampshire 
in 1841, and served in the Civil War. 
In September, 1865, he sailed for Cali- 
fornia, and entered the law department 
of H. H. Bancroft & Company. In 
1886 the law book house of Bancroft- 
Whitney Company, was formed and 
Mr. Stone was first vice-president and 
later president. He retired from active 
work in 1909, but retained the title 
of president of the corporation. 


Swift, Theodore H., formerly presid- 
ing Judge of the New York Court of 
Claims, died at Potsdam, N. Y., June 9, 
aged 63. He served in that court from 
1902 until 1911, until the court was 
superseded by the present Board of 
Claims. 


Wise, John Sergeant, a brother of 
former United States Attorney Henry A. 
Wise of New York, died at the home of 
his son in Maryland May 12, aged 67. 
He served in the Confederate cause, 
later being graduated from the law 
school of the University of Virginia. 
He held the offices of United States 
Attorney for the eastern district of Vir- 
ginia and Member of Congress. A(ter- 
ward he practised law in New York 
City until 1911, when he retired because 
of ill health. 
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. Birmingham 
CLAUDE D. RITTER 
611-12 First National Bank Bldg. 
Offices Equipped for Handling all Classes of 
Legal and Commercial Business 


Decatur 

also New Decatur 
E. W. GODBEY 
Post Office Block 


Alabama 





Alabama 





Alaska Juneau 
ROYAL A. GUNNISON 
Corporation, Commercial, Mining and Land Law 


Juneau, Alaska 





Arizona Also Los Angeles 


and New York City 
WILLIAM M. SEABURY 
Member of the Bar of Arizona, California and New York 


Offices — No. 306 Fleming Building, Phcenix, Arizona. 
No. 821 H. W. Hellman Building, Los Angeles, Calif. 
No. 32 Nassau Street, New York City. 


Pheenix 





California San Francisco 
HENRY G. W. DINKELSPIEL 
Attorneys-at-Law 
Claus Spreckels Building 
Corporation, Commercial and Probate Law 
John R. Jones James M. Thomas’ Harry Gottesfield 
Connecticut Stamford 
CUMMINGS & LOCKWOOD 
Attorneys-at-Law 


Stamford National Bank Building 








London 


RUBINSTEIN, NASH & CO. 
Solicitors of the Supreme Court 
Commissioners for England and Dominions 
Gray’s Inn, London 
Authors of “Guide to Legal Proceedings in England” 


References in the United States: Bank of New York 
United States soert Se Guaranty Company 
England: Union of London & Smith’s Bank 


Cables: ‘‘Rubinstein, London” 





England London 
MINCHIN GARRETT & CO. 


Solicitors 
Commissioners for England and Colonies 


22 and 23 Laurence Pountney Lane, Cannon Street, E. C. 
Cables: ‘‘Threefold London."’ Western Union Code. 


Florida 





Tampa 
JOSEPH W. FRAZIER 
Real Estate, Corporation and Commercial Law 
Practice in all State and Federal Courts 
Suite 6-7-8 Hampton Block 


Georgia 





Atlanta 
A. A. & E. L. MEYER 


Corporation and General Practice 
1101-4 Atlanta National Bank Building 





Georgia Douglas 


J. W. QUINCEY 
Attorney-at-Law 


Union Bank Building 





District of Columbia 
JOHN B. DAISH 
Interstate Commerce Cases Only 


602-6 Hibbs Building 


Washington 





Georgia Rome 


LIPSCOMB & WILLINGHAM 
Practice in all State and Federal Courts 
Specialties: Corporation, Insurance, Commercial and 
Real Estate Law. 
2d Floor, Clark Building. 


F. W. Lipscomb Wright Willingham 
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Georgia Savannah 
G. W. OWENS 
23-26 Citizens’ Trust Building 
Practices in the Federal and all State Courts _ 
Prompt attention given to Collections and Commercial 
Litigation, Insurance and General Law Practice. 
Counsel for Germania Bank, R. G. Dun & Co., and 
Southern Cotton Oil Co. 


Illinois 





Chicago 
MILLER & SMITH 
Practice in all State and Federal Courts 
Monadnock Block 
Suits against United States. Patent Litigation. 


Massachusetts 


CHARLES E. WARE 
Attorney and Counselor-at-Law 
10 and 11 Savings Bank Block, 352 Main Street 
Notary Public. Commissioner to Qualify Civil Officers 


Fit chburg 





——. 


Michigan Detroit 
CLARK, LOCKWOOD, BRYANT 
& KLEIN 
1301-08 Ford Building 





Indiana Indianapolis 
HENLEY & BAKER 
Insurance, Corporation and Commercial Law 
851-855 Lemcke Annex 


William J. Henley John L. Baker 





Michigan Grand Rapids 


CLAPPERTON, OWEN & HATTEN 
Attorneys and Counsellors 


Michigan Trust Co. Bldg. 





Montpelier 
JOHN B. MASON 


Indiana 


Attorney-at-Law 





Iowa 
JENNINGS & MATTOX 
Attorneys-at-Law 
Practice in State and Federal Courts 
G. B. Jennings 





Kentucky Louisville 
JAMES R. DUFFIN 


Inter-Southern Life Building 





Maine Augusta 
WILLIAMSON, BURLEIGH & MCLEAN 
Granite Bank Building 
Corporation and General Practice 
Organization of Maine Corporations a Specialty 
Joseph Williamson Ernest L. McLean 
Maine _Bangor 
CHARLES P. CONNERS 


Counsellor-at-Law 
49 Hammond Street 





| Minnesota 


Shenandoah | 


L. H. Mattox | 


Minneapolis 
DODGE & WEBBER 


Corporation, Commercial and Real Estat 
New York Life Building 


Law 





Mississippi Jackson 


R. H. & J. H. THOMPSON 


Thompson Building, 118 N. Congress Street 
Robert H. Thompson J. Harvey Thompson 


Missouri Kansas City 
NEW, KENNISH & KRAUTHOFF 


Corporation, Commercial and Real Estate Law 
Special attention to Proceedings in Bankruptcy 
Gloyd Building 


Patterson and Passaic 


BILDER & BILDER 


Romaine Bldg. 
Patterson 








New Jersey 


150 Second St. 
Passaic! 


Lawyers 





New York Buffalo 
FREDERICK O. BISSELL 
Attorney and Counsellor-at-Law 


26-27 Dun Building 





Portland 
HARRY L. CRAM 
Corporation and General Practice 
85 Exchange Street 


New York Rochester 
PLUMB & PLUMB 

Attorneys and Counsellors-at-Law 
William T. Plumb Erwin S. Plumb 


Probate, Collections and General Practice 





Maryland Baltimore 
CHARLES MORRIS HOWARD 
Attorney-at-Law 
700-705 Equitable Building 





North Dakota Fargo 
MELVIN A. HILDRETH 
Lawyer 
Northwestern Mutual Savings and 
Loan Building 
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Cleveland 
A. A. AND A. H. BEMIS 
Attorneys-at-Law 
406-407-408 The Arcade 
Alton A. Bemis Alton Hay Bemis 
Pennsylvania Philadelphia 
CARR, BEGGS & STEINMETZ 
Counsellors-at-Law 
602 Bailey Bldg., 1218 Chestnut Street 


South Carolina Charleston 
MORDECAI & GADSEN, RUTLEDGE & 
HAGOOD 
Suite 707-714 People’s Office Building 
Broad and State Streets 


Ohio 











Tennessee Knoxville 


JAMES B. WRIGHT 
Corporation and General Practice 


East Tennessee National Bank Building 


ET <A TE SESE IE NTI 
DISTRICT OF COLUMBIA 











Washington 


PATENT 


Business from non-resident attorneys especiall 
solicited. Highest references; best services. Counse 
having clients who wish to — inventions are in- 
vited to write for full particulars and information. 


WATSON E. COLEMAN 


Patent Levys Washington, D.C. § 
UNIVERSITY OF MICHIGAN 


DEPARTMENT OF LAW 


Three years’ course leading to the degree of 
LL.B. The degree of Juris Doctor (J.D.) open 
to graduates of approved universities and colleges, 
Regular session October to June inclusive. Credit 
towards either degree may be obtained through 
work in summer session of ten weeks. Law library 
of about 30,000 volumes. 

For announcements address 


DEAN, DEPARTMENT OF LAW 
University of Michigan, Box A, Ann Arbor, Mich. 
25c=How to Obtain a Successful 

Commercial Law Practice 


Tells the plans and methods by which one lawyer built 
up in a reasonably short time a very profitable commer- 
cial law practice. 

Full of ideas and plans that you can adopt to get such a 
Bound in paper. 

















Practice and income for yourself. 
Stamps or coin acceptable. 
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West Virginia Beckley 
MASON C. BRACKMAN, LAWYER 
Corporation, Real Estate and General Civil Practice 
An up-to-date and Systematized Collection De- 
partment. Out of town business given personal 

attention. 


West Virginia Williamson 


SHEPPARD, GOODYKOONTZ & SCHERR 


Commercial, Corporation, Real Estate 
and Insurance Law 
West Virginia Corporations Organized 








Wisconsin Milwaukee 
BLOODGOOD, KEMPER & BLOODGOOD 
Corporation, Commercial and Insurance Law 

38-46 Mitchell Building 








Dignified Publicity 
THE “‘A. L. N.”? LAW LIST 


24th Year of Continuous Publication 


In connection with the AMERICAN LEGAL 
NEWS we publish a comprehensive list of law- 
yers prepared to handle general legal matters 
for our subscribers, among whom are such con- 
cerns as Standard Oil Co., International Har- 
vester Co., R.L. Douglas Shoe Co., Tropical Oil 
Co., New York Leather Belting Ce., etc. 


Our terms for representation in this law list 
are reasonable. Weare constantly revising our 
“List of Reliable Lawyers” and it may be that 
representation for your city is available. 


Write us for our rates. 


Address DEPT. OF RECOMMENDED ATTORNEYS 
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737 Free Press Bidg., Detroit, Mich. 
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